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Tue Portianp, Saco anp PorrsmoutH Raitt Roap Con- 
PANY vs. JOHN GRAHAM. 


When a statute prescribes the terms on which shares in the stock of a rail road 
company may be sold for the payment of assessments, and the shareholder be held 
to pay the balance if the shares are not sold for a sum sufficient to pay the assess- 
ments, those terms are conditions precedent, and, unless they are strictly complied 
with, the sale is illegal and the shareholder not chargeable. 

A statute, incorporating a rail road company, provided that if any subscriber or 
stockholder should neglect to pay any assessment on his shares, the directors 
might order the treasurer to sell the shares at public auction, after giving a cer- 
tain notice, to the highest bidder, and that the same should be transferred to the 
purchaser, and that such delinquent subscriber or stockholder should be held ac- 
countable to the company for the balance, if his shares should sell for less than 
the assessments due thereon, with the interest and costs of sale: G., a subscriber, 
neglected to pay assessments, and his shares were advertised for sale, by an auc- 
tioneer, without any reference, in the advertisement, to the order of the treas- 
urer, and were bid off, at public auction, by T., for a sum less than the amount of 
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the assessments: T. did not pay for the shares; the sale at auction was aban- 
doned ; and the shares were sold to others, at private sale, for the sum bid there- 
for by T.: The company afterwards brought an action against G. to recover the 
balance due on the assessments. Held, that the action could not be maintained. 


T'H1s case was argued at the last March term, on a report 
of the trial thereof before Wilde J. 'The facts, so far as they 
relate to the points decided, sufficiently appear in the opin- 
ion of the court. 

C. G. Loring § Dehon, for the plaintiffs. 

Fletcher §& Pope, for the defendant. 

Suaw, C. J. Many very important questions in regard to 
the organization of the plaintiff rail road company, the regu- 
larity of the assessments, the sufficiency of the notices, and 
the like, have been raised and very ably argued, which we 
have not found it necessary, for the reasons which will be 
obvious, to decide. 

The action is brought to recover assessments of $100 each, 
on one hundred shares of the stock of the company ; where- 
upon it is alleged that the defendant subscribed for the said 
hundred shares, and that twenty assessments of $5 were laid 
on each share, no part of which was paid by him. It further 
appears that the company did in fact sell the said hundred 
shares, as the shares of a delinquent stockholder, in the man- 
ner stated hereafter, for the sum of $70 each, making the 
sum of $7000; so that the actual claim of the plaintiff is for 
$3000, being the difference between the amount of assess- 
ments and the proceeds of the sale. 

There are two sets of counts, founded on two distinct as 
pects of the plaintiffs’ claim. In the first place, they claim 
as upon an open, executory contract, founded on an alleged 
special promise and undertaking by the defendant, by a sub- 
scription to an engagement to take and pay the assessments 
upon the said hundred shares, and alleging the non-payment 
as a breach. Supposing this to be a valid promise to the cor- 
poration, and upon a good consideration, (all which is contest- 
ed,) still it would be a mutual promise, by the defendant to 
take and pay for the shares, and by the company to transfer 
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the shares to him on such payment. But as the company 
have sold the same identical hundred shares, as delinquent 
shares, and realized the sum of $7000 upon them, they have 
regarded him as a proprietor, a delinquent proprietor, and 
transferred his shares to other persons ; and they have thereby 
disabled themselves from transferring the same shares to him. 
They cannot comply with the terms on their part. It is 
therefore unnecessary to consider whether there was any 
such legal obligation, superadded to the statute liability im- 
posed on stockholders, created by such special promise. 

The other set of counts found the claim of the company 
on such statute liability. It is imposed by the statute of 
Maine (which is the act of incorporation of this company ) 
and by the by-laws made in conformity with it. Sect. 3 of 
the statute empowers the president and directors to make 
equal assessments, from time to time, on all shares in said cor- 
poration, and directs that “the treasurer shall give notice of 
all such assessments; and in case any subscriber or stock- 
holder shall neglect to pay any assessment on his share or 
shares, for the space of thirty days after such notice is given 
as shall be prescribed by the by-laws of said corporation, the 
directors may order the treasurer to sell such share or shares 
at public auction, after such notice as may be prescribed as 
aforesaid, to the highest bidder, and the same shall be trans- 
ferred to the purchaser; and such delinquent subscriber or 
stockholder shall be held accountable to the corporation for 
the balance, if his share or shares shall sell for less than the 
assessments due thereon, with the interest and costs of sale, 
and he shall be entitled to the overplus if his share or shares 
shall sell for more.” The by-law, art. 16, does little more 
than confirm and enforce this power, and direct specifically 
the mode in which it shall be carried into effect. _ 

The difference, in this case, between the amount of the as- 
sessments and the proceeds of the sale, was $3000, with 
interest and costs; and the question is, whether, upon the 
facts, the plaintifis have entitled themselves to recover upon 
this ground. ‘To charge the defendant upon this statute 
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Seemed 


liability, the terms of the statute must be strictly complied 
with. They are conditions precedent. 

The court are of opinion that these conditions have not 
been complied with. Ist. Because notice of the sale of the 
shares was not given by the treasurer, pursuant to an order 
of the directors, as required by the statute. ‘The notice, as 
published, was given by Mr. Degrand, the auctioneer. He 
states, in his testimony, that he was directed so to give notice, 
by the treasurer; but it does not so appear in the notice 
itself. On the contrary, it purports to be given by order of the 
directors, without any allusion to the order or authority of the 
treasurer. This might, perhaps, require some consideration it 
it stood alone. 2d. But we think a more decisive objection to 
the regularity and legality of the sale, as a sale of delinquent 
shares, is, that they were not sold at auction. This, we think, 
appears, upon the evidence submitted to the court. 

The shares were bid off by John Tibbetts. Whether he 
ever intended to be himself a purchaser, or whether he bid 
them off for the defendant, is perhaps left doubtful upon the 
evidence; but after the lapse of several days, he failed to 
make good his payment, according to his bid; and the cor- 
poration took no measures to enforce tlie performance of his 
contract, according to his bid, either by an action, or bya 
resale of the shares on his account. The sale at auction was 
relinquished, the shares were subsequently sold in different 
parcels to other persons, at private sale, without any other 
reference to the sale at auction than that of taking the price 
bid by Tibbetts at the auction sale, as the rate at which they 
were sold at private sale. There is nothing indicating that 
these purchasers came in and took Tibbetts’s bid, if that would 
have been admissible. There was no privity or communica- 
tion between them and Tibbetts. On the contrary, after 
Tibbetts’s bid had been relinquished, the shares were sold by 
a distinct, original, private contract, to other purchasers. 

As the stockholder is only made liable, by the statute and 
by-law, for the difference between the amount of assessments 
and the proceeds of a regular sale of the shares at auction 


‘ 
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the defendant is not liable for the difference between such as- 
sessments and the proceeds of a private sale, and therefore 
the action cannot be maintained on this liability created by 


statute. 
Plaintiffs nonsuit. 


Winuram C. Murpocx vs. James K. Miuus & others. 
SamueEL FE’. Cooutipce & another vs. Tue Same. 


\ 


M. & Co., in Boston, wrote letters to B. in New Orleans, as follows: 1. ‘ You may 
have opportunities to make advances on cotton shipped to this port, and we 
should be willing to accept against shipments to us, the necessary papers accom- 
panying the bills, for such sums as in your judgment may be safely advanced.” 
2. “We do not want cotton under limits. Your advances ought not to exceed 
three quarters the value. Under these restrictions, you may go on, and your 
bills shall be duly honored, accompanied by bills of lading and orders for insur- 
ance.” 3B. showed these letters to C. and sold to him bills drawn on M. & Co. in 
favor of C.’s principals, and paid, with the money received from C., for cotton 
which he shipped to M. & Co., in his own name. No bills of lading or orders for 
insurance accompanied these bills, and M. & Co. refused to accept or pay them. 
Held, in suits by the payees, against M. & Co., as acceptors of the bills, and o 
their promise to accept and pay them, that they were not liable; that B.’s author. 
ity was limited and special, and that he had exceeded it by drawing the bills with- 
out accompanying them with bills of lading and orders for insurance; and that C., 
the payees’ agent, knowing the contents of M. & Co.’s letters to B., took the bills 
on his personal confidence in B., and not on the obligation of M. & Co. to honor 
them. 

When merchants in Boston authorize an agent to make advances on cotton at New 
Orleans, to be shipped to them for sale, at Boston, and promise to accept bills drawn 
on them to an amount not exceeding three fourths of the value of the cotton, the 
value at New Orleans is intended; and therefore, in a question as to the amount 
for which the agent is authorized to draw, evidence of the value of cotton at Bos- 
ton is not admissible. 


THESE were actions of assumpsit. In the first of them, 
the plaintiff Murdock alleged that Henry F. Baker drew a 
bill of exchange, dated at New Orleans on the 8th of July 
1843, addressed to the defendants, a firm doing business in 
Boston, requesting them to pay to said Murdock the sum of 
$770, in seventy days after said date ; and that the defendants, 
in consideration of the said sum of $770 to them paid by the 
plaintiff, promised him to accept and pay the said bill, accord- 
ing to its tenor; that the said bill was duly presented to the 
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defendants for acceptance and payment, and that they refused 
to accept and pay it. There was another count upon the 
bill, as an accepted bill, and there were also the usual money 
counts. 

In the second action, the plaintiffs Coolidge and Haskell 
alleged that Henry F’. Baker drew a bill of exchange, dated at 
New Orleans on the 10th of July 1843, addressed to the de- 
fendauts, requesting them to pay to the plaintiffs the sum of 
$2000, in seventy days after said date. There were two 
counts on this bill, like those on the bill in the first action, 
and the usual money counts were added. 

Both actions were submitted to one jury, at the same time. 
The plaintiffs produced the bills declared on, and the pro- 
tests for non-payment of them. They also called H. F. 
Baker, the drawer, as a witness, who testified to the follow- 
ing effect : 

That he resided at New Orleans, from November 1842 to 
July or August 1843; that he received letters while there, 
from the defendants, authorizing him to procure consignments 
of cotton from that place to them in Boston, for sale, and to 
make advances by drawing bills upon them, as he should find 
opportunity, which bills they therein engaged to accept ; that 
he thereupon procured to be consigned to them various lots 
of cotton, viz. 1054 bales by the ship Edward Everett, 1090. 
bales by the Edmund Perkins, and 48 bales by the Isaac Aller- 
ton; that he forwarded to the defendants, by mail, the bills of 
lading of all cotton so consigned, with directions to insure to 
about the full value, and also forwarded invoices; that the 
cotton was shipped in the name of the witness, but for ac- 
count of various persons, who were the owners thereof, and 
to whom he made advances, in order to procure the consign- 
ment to the defendants ; that, to raise funds from which to 
make such advances, he drew various bills, in his own name, 
on the defendants, which he sold to persons having funds to 
be transmitted to the North; that the bills in suit in these 
actions were drawn by him for that purpose; that Isaac 
Bridge, having funds of the plaintiffs in these suits, purchased 
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for them these two bills ; that said Bridge called on the witness 
to ascertain what authority he had to.draw; that the witness 
showed to him the aforesaid letters received from the defend- 
ants, and that Bridge then purchased the bills; that, except 
in two instances, (not those of the bills in suit,) the witness 
drew his bills generally, and not against any particular ship- 
ment or parcel of cotton, and they were not accompanied by 
bills of lading and orders to insure; that he furnished the 
funds thus obtained to the several persons who were pur- 
chasing the cotton to be shipped, according to their necessi- 
ties and convenience ; that he advanced to each owner nearly 
the amount of the invoice price of his cotton —a little short of 
that amount ; that, in the early stages of the business, viz. on 
the 6th of June 18438, he drew a bill on the defendants for 
$4500, payable at sixty days’ sight, which was returned to 
him, at New Orleans, protested for non-acceptance, and which 
he was obliged to take up; that to enable him to do this, 
he drew other bills upon the defendants ; and that the bill for 
$2000, in the action of Coolidge & Haskell, was one of 
those drawn for that purpose ; that he advised the defendants 
of his drawing these bills for that purpose, and duly advised 
them of his other bills, as he disposed of them. 

The witness produced a schedule, showing all the bills 
drawn by him, as above stated, (except that for $4500, which 
he took up,) and which of the bills had been protested, and 
which were unpaid by the defendants. This schedule also 
showed the amount realized for said bills, the names of the 
owners of,the several parcels of cotton, the number of bales 
owned by each, and the amount advanced to them respect- 
ively. Three of the bills in this schedule were drawn in 
favor of the plaintiff Murdock, and had been paid by the 
defendants. ; 

The witness produced the letters aforesaid, received by 
him from the defendants, bearing date April 26th, and May 
2d, 10th and 23d, 1843. (The contents of these letters are 
stated by Hubbard, J. in giving the opinion of the court.) 

The witness testified that the cotton shipped by him, as 


8 SUFFOLK AND NANTUCKET. 


Murdock & others v. Mills & others. 


above, would average, in quality, what is called “ middling 
fair.” On his being inquired of, by the plaintiffs’ counsel, 
what was the value of such cotton in Boston, in July and 
August 1843, the question was objected to by the defendants’ 
counsel, and the witness was not permitted to answer it. 

The defendants put into the case several letters received 
by them from said Baker, the invoices of the cotton consigned 
to them, as above stated, and a schedule of the bills drawn by 
him on them, and which they had paid, showing the times 
when the same were accepted, and when paid. They also 
put into the case the original bills, so accepted and paid by 
them. 

The case was taken from the jury, by consent of the par- 
ties, to be submitted to the decision of the whole court, under 
an agreement that the court might direct a nonsuit, default, 
or trial by jury, as, in their opinion, law and justice might 
require. It was further agreed that all the letters and papers 
produced at the trial might be used at the argument, and be 
exhibited to the court. 

‘These cases were argued at the last March term. 

Hl. H. Fuller, for the plaintiffs. The plaintiffs, having 
purchased. the bills on the faith of the defendants’ letters to 
Baker, can well maintain these actions. Carnegie v. Morri- 
son, 2 Met. 381. Russell v. Wiggin, 2 Story R. 213. 

Bridge, who saw the plaintiffs’ letters, might well regard 
the instructions concerning the quality and price of the cot- 
ton as giving a discretionary power to Baker, who was not 
restricted to an exact price or quality, so as to deprive those 
with whom he dealt of their claim on the defendants, although 
his discretion might not have been exercised in the best man- 
ner. When there are restrictions and limitations of author- 
ity, which are known only to the agent, and he exceeds his 
authority, third persons are not affected thereby, though the 
agent may be answerable to his principal. Story on Agency, 
§ 73. U. States Bank v. Binney, 5 Mason, 176. North 
fiver Bank v. Aymar, 3 Hill, 262. 

Authority given in letters, and in other informal ways, is 
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construed more liberally than when contained in sealed instru- 
ments ; and though it is misunderstood by the agent, yet the 
principal is bound. Story on Agency, $74. Brown v. 
MM’ Gran, 14 Pet. 479. 

B. R. Curtis, for the defendants. Baker was not the agent 
of the defendants, but acted under a letter of credit. He was 
not to receive any pay from them. He acted as a broker, in 
New Orleans, and doubtless had his commissions from the 
sellers of the cotton. He shipped the cotton in his own 
name, and he, as consignor, had the legal property; and he 
did not inform the defendants, until the rights of the holders 
of the bills were fixed, how the proceeds were to be appropri- 
ated. He drew all the bills in his own name, and not as agent. 

Baker’s authority was a limited one. The necessary 
papers, and orders for insurance, accompanying the bills, 
were conditions on which the defendants promised to honor 
them. The authority was also limited as to the amount to 
be drawn for, viz. to three fourths of the value; and this, of 
course, was the price at New Orleans, and not at Boston, 
See Story on Agency, $$74, 75. Loraine v. Cartwright, 
3 Wash. C. C. 151. 

When a limited authority is shown to third persons, they 

are bound to know its extent. Schimmelpennich v. Bayard, 
1 Pet. 290. Snow v. Perry, 9 Pick. 542. Fenn v. Har- 
rison, 3'T. R. 757. And where an authority is not held out 
as general, it is to be construed according to its real nature 
and extent; and the party dealing with the agent must take 
the risk. Story on Agency, $133. Attwood v. Munnings, 
7 Barn. & Cres. 278. 
_In the case cited for the plaintiffs from 3 Hill, 262, the 
agent had a general authority to act for the principal, and a 
third party could not know that the agent would apply the 
money to his own use. 

It is a sufficient defence in the case at bar, that the drafts 
were not accompanied with bills of lading, &c. without insist- 
ing that those who sold the cotton to Baker should have as- 
eertained that he had not overdrawn three fourths of its value. 


10 SUFFOLK AND NANTUCKET. 


Murdock & others v. Mills & others. 


—_— — 


The defendants were justified in dishonoring the draft for 
#4500, as the letters and state of the accounts show. Par- 
sons v. Armor, 3 Pet. 429. 

In England, a promise to accept a non-existing bill cannot 
now be treated as an acceptance ; and it seems that an action 
by a third person will not lie, even on a promise to accept. 
Bank of Ireland v. Archer, 11 Mees. & Welsb. 383. And if 
the defendants were liable to these plaintiffs, the declaration 
should have averred a conditional promise, and a performance 
of the condition. Langston v. Corney, 4 Campb. 176. Whait- 
aker v. Smith, 4 Pick. 83. 

Hussarp, J. The bills of exchange, in these cases, were 
drawn by Henry F. Baker, in New Orleans, by virtue of cer- 
tain letters written by the defendants to him, which were 
shown to Isaac Bridge, who purchased the bills as agent for 
the several plaintiffs. The actions depend, substantially, on 
the same facts, and have been argued and may be considered 
together. 

It is now a well settled principle of American mercantile 
law respecting bills of exchange, that when a party holds the 
written authority of another to draw bills on him, with a 
promise to accept them when so drawn, a third person, pur- 
chasing such bills for a valuable consideration, upon the faith 
of such written authority, can maintain an action against the 
writer in his own name, upon the breach of such promise to 
accept. Coolidge v. Payson, 2 Wheat. 66. Goodrich v. 
Gordon, 15 Johns. 6. Boyce v. Edwards, 4 Pet. 111. Car- 
negie v. Morrison, 2 Met. 381. But, to justify such a recov- 
ery by the holder, the party drawing the bill must pursue and 
conform to the authority given, or the writer will not be 
answerable on his promise. 

In the present case, the general principles of the law on 
this subject are not so much called in question, as the con- 
struction to be given to the letters out of which the trans- 
actions have arisen. And it will, therefore, be necessary to 
state the substance of the letters bearing on the case. The 
letter of April 26th 1843, from the defendants to Baker 
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contained an order to buy five hundred bales of cotton on their 
account, trusting in his judgment as to price, and giving lib- 
erty to pass bills on them for the amount ; to which is added 
a postscript saying, ‘it has occurred to us that you may have 
frequent opportunities to make advances on cotton shipped 
to this port. We can sell the article as well as any house 
here, and should be willing to accept against shipments to 
us, the necessary papers accompanying the bills, for such 
sums as in your judgment may be safely advanced. Our 
charge will be five per cent. including a guaranty, as all cot- 
ton is sold here on acredit.” This letter was followed by 
another, under date of May 2d 1843, doubling the order for 
the purchase, making it one thousand bales, and adding, 
“we also authorized you to make advances on shipments of 
cotton to us for sale, which we now confirm, enjoining you 
to be cautious not to overvalue the cotton.”? Again they 
wrote on the 10th of May 1843, on the subject of the order 
for the purchase of cotton, referring to the two letters of 
April 26th and May 2d; and after speaking of the stock of 
cotton, and that in their judgment prices would not advance, 
they add, ‘the same remarks will apply to advances made 
on consignments. We do not want cotton under limits. 
Your advances ought not to exceed three quarters the 
value. Under these restrictions you may go on, and your 
bills shall be duly honored, accompanied by bills of lading 
and orders for insurance.” On the 23d of May 1843, they 
acknowledge a letter of May 13th from Baker, advising the 
receipt of their letters of the 26th of April and 3d of May, 
and of a purchase of 750 bales of cotton for their account, and 
that he had drawn on them, and was shipping the cotton on 
that day ; and after saying ‘“ cotton will go lower,” they add, 
‘in such a state of the markets, we shall not expect consign- 
‘ments; and if any should offer we again repeat our caution 
about over advances.” 

No other letters of the defendants are put into the case, 
which bear on the question of consignments of cotton. 
Their letter of May 10th was acknowledged by Baker on 
the 23d. 
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The first letter of Baker, which advises of any consign~ 
ments of cotton, bears date June 2d 1848, directing insurance 
and annexing a bill of lading of cotton shipped on board the 
Edward Everett. It advised of certain bills being drawn 
on them, on account of the consignment. 'The largest of 
these bills was noted for non-acceptance. Other shipments 
were made and bills drawn, some of which were noted when 
received, but were afterwards paid. None of the bills were 
accompanied by bills of lading, agreeably to the directions. 
Baker first notices the protest of his bills in a letter of June 
24th, expressing his mortification, as in two instances he says, 
“the bills of lading contained in the letter were more thar. 
sufficient to cover the drafts.’? One bill of $4500 was refused 
acceptance and payment, and was returned under protest. 

The bill of $770, which is the subject of Murdock’s suit, 
was drawn on the 8th of July 1843, of which Baker informed 
the defendants by letter of the same date, but without advis- 
ing on what account it was drawn. The draft of $2000 in 
favor of Coolidge & Haskell was drawn on the 10th of the 
same July, and on the 11th Baker advised the defendants of 
it, and that it was to enable him, in part, to take up the draft 
of $4500 which had been returned protested. 'These two 
drafts were protested for non-acceptance and non-payment, by 
the defendants, and in consequence thereof the present suits 
were brought. 

The rule stated by the counsel for the plaintiffs, that where 
a general power is conferred, though there are limitations and 
qualifications which may affect the conduct of the agent, and 
make him responsible to his employer, yet they do not lessen 
the liability of the principal to a third person, is no doubt in 
many instances correct ; but in our judgment it is not appli- 
cable to the state of facts existing in the present case. The 
agency or authority granted, instead of being general, was 
ccenfined within certain defined limits, beyond which the 
agent had no power to bind his employers. The first letter, 
dated April 23d, while it reposed confidence in his judgment 
as to the amount that might be safely advanced, required, 
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as a condition of acceptance upon shipments, that the 
necessary papers should accompany the bills. And if any 
doubt might have been raised, as to what the necessary 
papers were, that doubt was removed in the letter of May 
10th, which says that the “bills shal] be duly honored, ac- 
companied by bills of lading and orders for insurance.” ‘The 
next letter, of May 2d, merely confirms the former, with a 
caution against overvaluing the cotton. And in the letter of 
May 10th, received before any bills were drawn, there is a 
further limit on the authority, viz. that the cotton is not to 
be “under limits,’”? and that ‘the advances ought not te 
exceed three quarters the value;’ and the last letter, May 
23d, merely repeats the caution against over valuation. 

Whatever name is given to Baker, whether he is called an 
agent, or a correspondent acting under a letter of credit, his 
authority was limited and special. It was an authority to 
draw bills upon shipments of cotton to the consignment of 
the defendants, not under limits, the bills of lading of the 
cotton and orders for insurance accompanying the bills drawn. 
The value of the cotton shipped was left to his judgment ; 
and though instructed not to advance beyond three fourths of 
that value, yet so far as third persons might be concerned, 
(there being no collusion,) the defendants would have been 
bound by his estimate, though it might in fact exceed three 
fourths the value. But this authority was not pursued. The 
bills of lading and orders for insurance did not accompany 
the drafts. he bills, therefore, were taken by Bridge on his 
personal confidence in the drawer, and not on the obligation 
of the defendants to accept them. 

If the written authority were of doubtful construction, and 
the language susceptible of a meaning favorable to the plain- 
tiffs’ views of a general authority to draw for the purpose 
of raising money to procure the consignments, they would 
be entitled to the benefit of it. But that is not the fact. 
Neither was there any intrinsic difficulty in executing the 
orders by accompanying the drafts with bills of lading 
and orders to insure. This is a practice common among 
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merchants, when an authority is given to draw upon the 
rnaking of consignments. 

No credit was here intended to be given to the mere name 
cf Baker, as a drawer; but the credit was given upon the 
shipment and consignment of the property itself, and of which 
the party required the proof by the proper documents. Not 
conforming to his instructions, Baker assumed the hazard of 
the protest of his drafts, when the drawees might doubt as 
to their own security; and the purchasers of the bills took 
the same risk. If the bills had been delivered to the consign- 
ors of the cotton, the liability of the defendants would have 
rested on different grounds. 

The bills, in most instances, were drawn generally, and to 
the drawer’s own order, so that the defendants could not dis- 
tinguish whether they were drawn against distinct shipments 
or generally on account, and it was the duty of Baker to have 
made his drafts upon the respectiye shipments. He was not 
bound to procure consignments, nor chargeable with neglect 
in not attempting to procure them. But, undertaking to act 
upon his instructions, he was bound to conform to them. 

It is of the greatest importance that such orders should be 
adhered to with fidelity ; for while they are to be liberally 
construed, they cannot be departed from with safety to the 
mercantile community. 

T'o follow out the argument for the plaintiffs, in this case, 
to its results, the defendants would in fact be compelled to 
accept as many bills as Baker might have chosen to draw, on 
the mere exhibition of those letters, without any correspond- 
ing consignments of cotton to sustain them. ‘That is to say, 
he might have-raised money for the avowed object of making 
advances upon consignments, and then have diverted the 
funds thus raised to other purposes. Such a general and 
unlimited power might have been given; and, if given, 
would have bound the defendants. But the instructions were 
limited and express, and though they accepted most of the 
bills, on the belief that the consignments would cover them, 
yet such acts laid them under no obligation to accept other 
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bills, not drawn agreeably to the directions given. Parsons 
v. Armor, 3 Pet. 413.. The party dealing with a specia 
agent must inquire as to the nature and extent of his agency, 
and keep within the limit. On this subject the rules of law 
are clear. See Fenn v. Harrison, 3 'T. R. 757. Schimmel- 
pennich v. Bayard, 1 Pet. 264. Attwood v. Munnings, 
7 Barn. & Cres. 278. Chit. Con. (6th Amer. ed.) 218, and 
cases there cited. Snow v. Perry, 9 Pick. 539. 

In the case of the plaintiff Murdock, the bill was drawn by 
Baker after a knowledge of the refusal of the defendants to 
accept all of his bills, and that some of them were protested 
for non-acceptance. If Bridge saw all the correspondence, he 
would have understood that the defendants would not accept 
the bills without the security of property consigned specially 
to meet them. And if he did not see the whole correspond- 
ence, the defendants are not to suffer because he did not call 
for it ; the authority, as shown by the first letters, being clearly 
a limited one. 

In respect to the bill purchased for account of Coolidge & 
Haskell, the other plaintiffs, the case is still stronger. It was 
drawn by Baker to put him in funds to pay, in part, one of his 
returned bills. There was no warrant for such a course on 
his part, and no obligation on the defendants to accept it. If 
the defendants unjustly refused to accept the draft of $4500, 
lu consequence of which Baker was injured in his credit, and 
put to expense in procuring funds to take it up, his remedy 
was in a special action upon the case against the defendants, 
for a breach of promise, and not by redrafts on them. 

When a party is misled by the acts of the principal, he 
will have his remedy against him, though the agent may 
nave exceeded his authority. Schimmelpennich v. Bayard, 
1 Pet. 290. But in this case, the defendants, by their not- 
ing bills for non-acceptance, gave Baker warning, and all 
others who negotiated with him on the faith of the defend- 
ants’ letters, that they should not hold themselves bound to 
accept bills drawn generally, without accompanying docu- 
ments, unless fully protected by previous consignments. 
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We think the evidence as to the value of cotton in the Bos- 
ton market, at the time of the drawing of the bills, was 
rightly ruled out. It is evident from the correspondence, as 
well as from the nature of the case, that the drafts were to be 
graduated upon the value of the cotton at the home market, 
where the party drawing could judge for himself, at the time 
of his negotiation, and not upon a value at a distant port, in 
regard to which he could not judge with accuracy. If the 
value at the foreign market had been contemplated, the de- 
fendants, who resided there, would themselves have given 
the limits to their correspondent and have acted upon their 
own judgment, and not have left it to his; as he had but 
imperfect means of judging. But taking the value at New 
Orleans as the standard, they confided in his judgment to 
make the proper estimate. 

Plaintiffs nonsuit. 


SamueL Cuitps & others vs. James Russextu & another. 


A testator, after giving several legacies, and bequeathing an annuity of $500 to his 
wife, during her life, added the following residuary clause to his will: ‘* After 
the payment of my just debts, funeral expenses and money legacies, I will and 
order my executor hereinafter named to vest in stock, or keep at interest, all the 
rest, residue and remainder of my personal estate, to raise a fund out of which the 
annuity to my said wife is to be paid during her natural life; and after her de- 
cease, should she survive me, I will and order that all the rest, residue and re- 
mainder of my estate, real, personal or mixed, shall be divided among my heirs, 
according to law, excepting the share which will by law descend to my daughter 
E.”: The testator’s wife survived him, and received her annuity while she lived. 
Held, that the time of distribution only, and not the right to a distributive share, 
was postponed till after the decease of the wife, and that, upon her decease, those 
who were the testator’s heirs at law at the time of his decease, or the legal repre- 
sentatives of such of them as died after him and before his wife, were entitled to 
the property disposed of by the residuary clause in the will. 


Tuts was a bill in equity, in which it was alleged that on 
the 6th of August 1823, Seth Wyman, then of Marblehead, 
father of some of the plaintiffs, and grandfather of the other 
plaintiffs, made his last will, by which, after devising certain 
real property, and bequeathing certain legacies, he devised, 
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bequeathed and ordered as follows: “I give and bequeath to 
my beloved and faithful wife, Ruthy, all my household furni- 
ture, together with the sum of five hundred dollars a year to 
be paid by my executor hereinafter named, to the said Ruthv 
in equal quarterly payments, in each and every year, during 
her natural life. I also give and bequeath to my said wife 
the use and improvement of one half of the Wheeler house, 
situate in West Cambridge, or such part of the said house as 
she may select, together with such privileges as she may want 
for the enjoyment of said house, to hold for and during her 
natural life. After the payment of my just debts, funeral ex- 
penses and money legacies, I will and order my executor 
hereinafter named to vest in stocks, or keep at interest, all the 
rest, residue and remainder of my personal estate, to raise a 
‘und out of which the annuity to my said beloved wife is to 
be paid during her natural life; and after her decease, should 
he survive me, I will and order that all the rest, residue and 
remainder of my estate, real, personal or mixed, and of what- 
soever name or nature, shall be divided among my heirs ac- 
cording to law, excepting the share which will by law de- 
scend to my daughter, Elizabeth Childs, which share I 
will and order it placed in the hands of Luke Wyman of 
Charlestown, trustee to the said Elizabeth, to be by him man- 
aged, and the interest arising from which I will and order the 
said trustee to appropriate for her maintenance and support, in 
the way and manner he may think advisable, and at her de- 
cease to be equally divided among her children. And I here- 
by appoint Luke Wyman of Charlestown, in the county of 
Middlesex, sole executor of this my last will and testament.” 

The bill further alleged, that the testator died in April 
1825, and that his said will was duly proved and allowed on 
the 26th of said April; that at the time of the making of said 
will and at his decease, the testator had the following named 
children and heirs at law, then living, or deceased leaving 
issue, viz. (1.) Martha Russell, widow, now in full life, 
and one of the daughters of the said testator; (2.) Jo- 
seph S. Wyman, a son of the testator, who died in June 
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1816, leaving five children, his heirs at law; (3.) Ruth Wy- 
man, his daughter} now in full life; (4.) Elizabeth Childs, 
his daughter, who was the wife of Solomon Childs, and who 
died in August 1824, leaving three children, her heirs at law; 
(5.) Samuel Wyman, a son of the testator, who died in Jan- 
uary 1816, leaving two children, his heirs at law ; (6.) Sophia 
Hathaway, a daughter of the testator, now in full life; and 
(7.) Sally Childs, widow, a daughter of the testator, who died 
in September 1829, leaving only one child, a daughter named 
Sophia W., who intermarried with J. H. Kimball, in April 
1828, and died in February 1830, without ever having had 
issue born alive; and that said J. H. Kimball, in March 1841, 
was duly appointed administrator of her estate. 

The bill further alleged, that after the said will had been 
proved and allowed, the executor therein named took upon 
himself the trust of executor and continued to hold it until the 
21st of February 1832, when he was removed from said trust 
by the judge of probate, and James Russell, one of the defend- 
ants, was duly appointed administrator de bonis non of said 
testator, with the will annexed, and gave bond and took upon 
himself said trust, and proceeded to execute the same: That 
the said Ruthy, widow of the testator, survived him, and re- 
ceived the annuity bequeathed to her by him, arising from 
the aforesaid rest, residue and remainder of his estate, which 
was set apart, by said will, as a fund for raising said annuity, 
until her decease, which was in May 1842: That upon her 
decease, the limitations over of the said fund took effect, and 
the plaintiffs, (namely, all the aforesaid children and grand- 
children of the testator, except the representative of his 
daughter, Sarah Childs, )as the heirs at law of the testator, be- 
came entitled thereto: 'That the said Russell, administrator 
as aforesaid, declares that the said J. H. Kimball pretends to 
be entitled to one seventh part of said fund, which his wife, 
Sophia W., would have been entitled to, if she had survived 
Ruthy Wyman, the testator’s widow; and that said Russell 
therefore withholds from the plaintiffs a large sum, to wit, ten 
thousand dollars, part of the said fund: 'That said Kimball 
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pretends that his said wife, after her intermarriage with him, 
had a child born alive, which child survived her, and that he, 
in some way, can make a title to one seventh part of said 
fund, through the said child: But the plaintiffs deny that 
any such child was born alive, or that any interest in said fund 
could vest in said Kimball’s wife, or in any child of hers, if 
she had any child born alive. 

The prayer of the bill was, that said Russell and Kimball 
might make answers on oath, and that said Russell might 
state an account of said fund, showing all receipts and pay- 
ments by him, and the amount in his hands, and be decreed to 
pay to the plaintiffs the sum to which they are justly entitled. 

The answer of J. H. Kimball admitted the main facts al- 
leged in the bill, and averred that on the 10th of December 
1838, his wife, Sophia W., was delivered of a child, but 
whether said child was born alive, or not, he did not certainly 
know, but he had been informed, and he believed, that said 
child was not born alive. But he denied that he ever made 
claim to any of the estate of the said Seth Wyman, the testa- 
tor, by or through the said child, or in any other way than in 
right of his said wife, on whose estate he took out letters of 
administration, as set forth in the plaintiff’s bill, and thereby 
became entitled, on the decease of said Ruthy Wyman, to 
one seventh part of said fund in the hands of said Russell. 

The answer of James Russell, admitting the main facts 
alleged in the bill, contained an account, as prayed for in the 
bill, alleged the investment of the said rest and residue of the 
testator’s personal property, and the payment to his widow, 
quarter yearly, of the annuity bequeathed to her, and stated a 
readiness to pay to each of the heirs at law of said Seth Wy- 
man, entitled to said fund, the share thereof respectively due 
to them; and he prayed that the court would direct Bins to 
whom the said fund should be paid. | 

The argument was had at the last March term. 

B. R. Curtis, for the plaintiffs. 

C. G. Loring, (Nelson was with him,) for the defendants. 

Suaw, C.J. The present is a suit in equity by Samuel 
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Childs and others, being all the children and grandchildren ot 
Seth Wyman, late of West Cambridge, deceased, who were 
surviving at the time of the decease of Ruthy Wyman, widow 
of the testator, claiming the whole of the personal estate of 
the said deceased, which remained at the decease of the widow. 
The administrator with the will annexed and the defendant 
Kimball insist that the complainants are entitled to six sev- 
enth parts only of the said fund, and that the said Kimball, 
upon the facts stated, is entitled to one seventh part. ‘This 
depends upon the question, whether, by the construction of 
Seth Wyman’s will, this fund vested in his legatees at the 
time of his decease, the right of actual possession and enjoy- 
ment of the distributive shares being postponed to the de- 
cease of the widow; or whether the bequest was contingent 
until the decease of the widow, and vested on that event. 
In the former case, the estate would be divided into seven 
parts, and one go to each child then living, or to the children 
of any deceased child by right of representation. The fact on 
which the question depends is, that at the time of the decease 
of the testator he had one daughter living, Sally Childs, a 
widow, who died in the life time of the testator’s widow. 
This daughter left one child surviving her, Sophia W. Childs, 
who intermarried with the defendant Kimball. She died 
having given birth toa child. It is left doubtful by the case, 
whether such child was born alive; but we do not consider 
that fact material. The defendant Kimball took out letters 
of administration on the estate of his wife, and being entitled 
to the whole of her personal property by the statute of dis- 
tributions, whatever interest the deceased wife took in the 
personal estate belonged to the surviving husband. If, then, 
this estate did not vest till the decease of the widow, 
the daughter, Sally Childs, having then deceased, took no 
interest under the will, and of course transmitted none to ~ 
her daughter. But if the estate vested in right, though not 
in possession, at the decease of the testator, then a distributive 
share vested in the daughter, Sally Childs, and the complain- 
ants, being the other children and grandchildren collectively, 
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would be entitled to six sevenths only of the fund in ques- 
tion. 

The testator, after various gifts and devises of real and per- 
sonal property, to all his children and grandchildren, intro- 
duces the clause on which the question depends. ‘This will 
was made on the 6th of August 1823, and the testator died in 
April 1825. In the mean time, August 1824, his daughter, 
Elizabeth Childs, for whom certain property was directed to 
‘be placed in trust, died. 

The provision in the will is as follows: He gives to his 
faithful and beloved wife, Ruthy Wyman, all his household 
furniture, with $500 a year in quarterly payments, to be paid 
by his executor, during her life, together with certain real 
estate for her life. He then directs his executor, after the 
payment of debts and money legacies, to vest in stocks or 
keep at interest all the rest, residue and remainder of his 
personal estate, &c. [Here the judge recited the clause in 
the will, which is set forth in the bill, ante, 17.] The same 
Luke Wyman, who was appointed trustee of the share of the 
testator’s daughter Elizabeth, was appointed sole executor of 
the will. 

Perhaps it is not very material to consider whether it was 
the intent and expectation of the testator, that this property, 
after the decease of his wife, should pass to his heirs at law 
as intestate property, of which it was not his intent to make 
any further disposition, or whether the term “ heirs” was used 
as descriptive only of the persons who should take by force 
of his will. 'The latter seems to be the more probable, be- 
cause he uses disposing words, such as usually constitute a 
disposition by way of bequest and devise, and especially as he 
has made a disposition of one share in trust, viz. that to his 
daughter Elizabeth, speaking of it as the share which would 
descend to her, in a manner wholly inconsistent with the in- 
tent to make no disposition of it by his will, and to leave it 
to descend, as intestate estate, according to law. We, there- 
fore, are to understand the word “heirs” as descriptie per- 
sonarum, designating the children and grandchildren who 
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would take intestate property by force of the statute of dis- 
tributions, and according to the right of representation, and the 
word “descend,” as meaning the same thing as to pass or be 
transferred. 

Thus understanding the will, the court are of opinion that 
this clause gave the residue of the personal estate, subject to 
the charge in the hands of the executor to raise the annuity 
for the widow, to those who were heirs of the testator at the 
time of his decease, and that the distribution only was post- 
poned ; that consequently it was a vested interest; that one 
seventh part of the whole vested in his daughter, Sally Childs, 
and therefore that the complainants are entitled to six seventh 
parts only, and not the whole of the fund. This results from 
several considerations. 

The fund itself was the whole of the testator’s persona. 
property, after payment of certain specific legacies, which 
was the subject of the bequest. It was the estate to remain in 
the hands of the executor, qua executor, for distribution, 
charged with the payment of the annuity. This distribution 
was postponed only so long as it was necessary to hold the 
fund to raise this annuity. But the character of the fund was 
not changed. It was held by force of the will and letter tes- 
tamentary, as all personal property is held by an executor, to 
be appropriated according to law. It was not given to the 
wife for her life, with remainder over; it was not given, in 
terms, to the executor, in trust for the wife. It was directed 
to be put on interest, of course by the executor, in his ca- 
pacity as executor, and held to raise the annuity, so long as 
necessary for that purpose, that is, during the life of the an- 
nuitant, and then to be distributed to his heirs. It was a sus- 
pension of the distribution and payment, for an ascertained 
time; but in the mean time, we think, the right to the distrib- 
utive shares vested in the heirs, to take effect in enjoyment 
upon the decease of the widow ; an event certain in itself, and 
contingent only in respect to the time it should happen. 

It was intimated, in the argument for the plaintiffs, that 
inasmuch as the regular payment of the annuity was to be 
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made from the fund, and not from the income of the fund, it 
might happen that the whole fund would be exhausted, and 
so it was contingent whether any thing would remain to be 
distributed. But supposing that to be the true construction 
of the clause, it was not such a contingency as would prevent 
the bequest from vesting. It was a residue, and what the 
residue may be, and whether there will be any, may always 
be regarded, in such case, as contingent. The bequest is 
of what will remain, whether more or less. It may be di- 
minished or increased by various causes; by bad investment, 
rise or fall of stock, or the collection or loss of debts due to the 
estate. But this will not render the gift of the residue con- 
tingent, so as to postpone the vesting to the happening of the 
event. 

But even if the bequest were to the children of the testa- 
tor living at his decease, if there should be any residue 
remaining at the time of the decease of his widow, this would 
give a contingent remainder to the daughter, not depending 
upon the contingency of her surviving her mother; and such 
a contingent remainder was an interest, which passed to her 
daughter upon her decease before her mother; and upon the 
death of the testator’s widow, there being then a residue of 
the fund left to be distributed, it would go to the daughter as 
heir to her mother. ‘This principle was fully settled, on con- 
sideration, in the late case of Winslow v. Goodwin, 7 Met. 
363. 

We consider that when a bequest is made to one or more 
for life, and remainder to the testator’s heirs, or next of kin, 
or relations, or such persons as would take his estate by the 
rules of law if he had died intestate, the bequest is to those 
who are such heirs or next of kin at the time of his decease, 
unless there are words indicating a clear intention that it shall 
go to those who may be his relations or next of kin at the 
time of the happening of the contingency upon which the 
estate is to be distributed. Of course, if any one of such per- 
sons has deceased, between the death of the testator and the 
death of the person entitled for life, such share goes to the 
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representative of such deceased person. And it is no decisive 
or valid objection, that some of the persons thus designated 
to take in remainder are the same persons to whom an inter- 
est for life is thus given, so that the personal representative ot 
such deceased tenant for life may take a share in the remain- 
der, under the residuary clause ; though this circumstance, in 
connexion with other words or special circumstances, may 
be resorted to, to show that such was not the intention of 
the testator. Doe v. Lawson, 3 East, 278. Rayner v. Mow- 
bray, 3 Bro. C. C. 234. Masters v. Hooper, 4 Bro, C. C. 
207. 

The claim of the plaintiffs cannot be established without 
showing that, by the terms of this will, it was the manifest 
intent of the testator that those only, who should survive and 
be his heirs at the time of the decease of his wife, were in- 
tended to take. Most of the cases cited by the plaintiffs were 
cases where the property was in the first instance given to 
trustees to hold for the heirs of certain persons, and then to 
make a distribution ; here it was the testator’s own estate, in 
the hands of his own executor, never disposed of in property, 
but only the distribution postponed. ‘This distinguishes it 
from the cases cited. But those cases do not contravene the 
position here laid down, to wit, that to arrive at the conclu- 
sion that the testator intended all those who were his heirs at 
law at the time of his decease, and then entitled to distribu- 
tion, it must appear plainly from the will that he intended 
to limit the distripution to them who should be heirs at the 
time fixed for the distribution. Even the word ‘then ” is 
often satisfied by the consideration, that it refers to those 
who shall then appear to be heirs, that is, to have been enti- 
tled to share in that capacity at the time of the testator’s de- 
cease. In Briden v. Hewlett, 2 Myl. & K. 90, the will was 
construed to mean those who would be next of kin at the 
time of the happening of the contingency. Butler v. Bush- 
nell, 3 Myl. & K. 232, is to the same effect. Clapton v. Bul- 
mer, 10 Simons, 426, turned upon the question, what was 
intended by the term “family,” as used in a will, under 
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particular circumstances. There is no case, we think, which 
sustains the position, that a bequest like the present would be 
neld to be suspended till the death of the widow,.and limited 
to those who would then be the heirs of the testator. 

This decision, we think, is sustained by the cases of ’mer- 
son v. Cutler, 14 Pick. 108, and Nash v. Cutler, 16 Pick. 
AQ. 

- The case of Rayner v. Mowbray, 3 Bro. C. C. 234, already 
cited, is a strong authority to both points, namely, that a resi- 
due to be divided amongst relatives must be construed to be 
next of kin, within the construction of the statute of distribu- 
tions, and that, though distribution is deferred till the death 
of a wife, this does not prevent the bequest of the residue from 
being vested, and that distribution will be made to those who 
are then entitled by the statute of distributions, or, in case of 
their decease, to their personal representatives. ‘T'o the same 
point are Harrington v. Harte, 1 Cox, 131; Spink v. Lewis, 
2 Bro. C. C. 355; Pope v. Whitcombe, 3 Meriv. 689; and 
Blamire v. Geldart, 16 Ves. 314. 

In the present case, we think it quite clear, that the terms 
after her decease,” (his wife’s,) “the rest and residue, &c. 
to be divided among my heirs, according to law, except,” 
&c., fix the time of the distribution, but do not limit the 
bequest to those who may then be heirs; and of course, that 
the right vested in those who were heirs at the decease of the 
testator. ‘The direction that one share shall be held by the 
executor and trustee, for the benefit of the daughter Eliza- 
beth Childs, cannot affect the construction, because there is 
no intimation in the will that it should so vest in the trustee 
at any particular time ; and if we are right in the general con- 
struction of the will, it may as well be held, that the one 
seventh intended for the benefit of Elizabeth Childs, subject 
to a charge to raise an annuity for the mother, vested in the 
trustee, at and from the decease of the testator,as that the 
other shares so vested; and such, we think, is the construc- 
tion. 

There may be a question whether there ought not to be an 
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administration on the estate of the daughter, Sally Childs, be- 
fore the defendant Kimball can take. But it does not affect 
the decree in the present case, which only determines that the 
plaintiffs are entitled to six sevenths only out of the whole 
estate. The administrator with the will annexed will take 
care to pay the other seventh part to a party entitled to take 
it and give a valid acquittance. If an administration on the 
estate of the daughter Sally Childs is necessary, before her only 
daughter and heir at law, Mrs. Kimball, could be entitled, such 
an administration can be easily granted. : 


Georce W. Herrick vs. ANprew J. JOHNSON. 


An indenture, purporting to be tripartite, contained the following recital, to wit: 
That D., of South America, was building a steamboat at Boston, and fitting her for 
sea, to be used in navigating the waters of South America; that he had agreed with 
H, to employ him to go out in said boat, acting as chief engineer thereof, and 
taking charge of her engine and machinery, upon the salary of $100 per month, 
payable monthly, one half in Boston, to H.’s order, and the other half to his order, 
in South America, or wherever he might be in the employment of D.; that J. had 
agreed to become responsible for the payment of one half of said salary in Boston, 
for the time during which H. should be in the service of D.; and that H. had 
agreed to enter into the service of D. upon the terms aforesaid: The several 
covenants in the indenture were conformable to the agreements which the recital . 
stated to have been made by H., J. and D. severally: H.and J. executed the inden- 
ture, but D. did not execute it: H. went into the service of D., as chief engineer of 
the boat, and drew, on the back of that part of the indenture held by him, an order, 
in favor of his wife, on J., for that part of his wages which was payable at Boston: 
J. made four payments on the order, and refused to make any further payment: 
H. brought an action of debt against J. to recover the remainder of said monthly 
wages, and J. defended the action on the ground that D. had not executed the in- 
denture. Held, that the recital, in the indenture, of the agreement between D. 
and H., if it did not estop J. to deny it, must, in this action, be taken to be true, in 
the absence of evidence to the contrary; and that H. was entitled to recover 
Suaw, C. J. dissenting. 


Tus was an action of debt, and the declaration was as fol- 
lows: “That the said defendant, at Boston, by his indenture, 
signed, sealed and duly executed and delivered, and dated on 
the Ist day of December 1842, for and in consideration that 
the plaintiff would then and there enter into the service of 
one Danin, in the capacity of an engineer, and would take 
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eare of a certain steamboat, called the Danin, and her ma- 
chinery, as fully set forth in and by the aforesaid indenture, 
he the said defendant then and there promised and agreed to 
be responsible for one half of the salary payable by him the 
said Danin to the plaintiff, to wit, the sum of one hundred 
dollars per month, to wit, the sum of fifty dollars; the afore- 
said sum of fifty dollars being payable monthly at said Bos- 
ton ; and the plaintiff avers that he there afterwards, on the 
same day, at said Boston, entered into the employment and 
service of the said Danin, as engineer of the said steamboat 
Danin, to wit, on the Ist day of December 1842, as more fully 
set forth in and by said indenture, and continued faithfully to 
discharge his duties as engineer on board said Danin, and in 
care of her machinery, until the 8th day of June 18438, when, 
at Boston, to wit, on said 8th day of June, there was due and 
owing from said defendant, at said Boston, for six months and 
eight days’ service as aforesaid, at the rate aforesaid, the sum 
of three hundred and nine dollars and fifty cents. Yet the 
said defendant, though often requested, has never paid the 
same, but neglects and refuses, and still detains the same.” 

The defendant pleaded nil debet, and filed a specification 

of defence, stating that he executed the indenture declared 
on, as surety; that it was to have been executed by Joaquim 
F’. Danin, as principal, but that he had never executed it. 

At the trial in the court of common pleas, Williams, C. J. 
ruled that the defendant was liable, although said indenture 
was not signed or executed by said Danin. A verdict was 
taken for the plaintiff under this ruling, and the defendant 
alleged exceptions.* 


* The indenture and the indorsements thereon (which were made part of the 
case) were as follows : 

‘‘ This indenture, made this first day of December in the year of our Lord 
one thousand eight hundred and forty two, by and between Joaquim F.. Danin, 
of Para, in the empire of Brazil, in South America, of the first part, Andrew J.' 
Johnson, of the city of Boston in the county of Suffolk and State of Massachu- 
setts, merchant, of the second part, and George W. Herrick, of said city of Bos- 
ton, engineer, of the third part, witnesseth : That whereas the said party of the 
frst part is now building and fitting for sea, at the port of said city of Boston, 
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This case was argued at the last March term. 

D. A. Simmons, for the defendant. 

Park, for the plaintiff. 

The opinion of a majority of the court was delivered by 

Wipe, J. This is an action of debt, founded on an inden- 
ture tripartite, duly executed by the plaintiff and the defend- 
ant, but not executed by Joaquim F’. Danin, the other party 
to the indenture; and the question is, whether, by his omis- 
sion to execute the indenture, the defendant is discharged 
from the obligation of his covenant with the plaintiff. 

To determine this question, we are first to consider the 
tacts and circumstances upon which the defendant’s alleged 
liability depends. ‘These appear by the recital in the pream- 
ble of the indenture. It is there stated that at the time when 
the indenture was dated, the said Danin was building and 
fitting for sea, at the port of Boston, a steamboat to be em- 
ployed in navigating the waters of South America; and that 


a steamboat called the Danin, which he intends to use in navigating the waters 
of South America, and has agreed with said party of the third part to employ 
him to go out in said boat, acting as chief engineer thereof, and taking charge 
of her engine and machinery, upon the salary of one hundred dollars per 
month, payable monthly, one half thereof to his order in said city of Boston, 
and the other half to his order in South America or wherever said party of the 
third part may be in the employment of said party of the first part, and said 
party of the first part has also agreed to pay all the expenses which the said 
party of the third part shall necessarily incur while in his employment: And 
whereas the said party of the second part has agreed to become responsible for 
the payment of said one half of said salary, payable in Boston, for the period 
of time which the said party of the third part shall be in the service of said 
party of the first part; and whereas the said party of the third part has agreed 
to enter into the service of said party of the first part, upon the terms afore- 
said: Now, in consideration of the premises, the said party of the first part, 
hereby obligates himself to employ said party of the third part as chief en- 
gineer on board of his said boat, the Danin, and to pay him therefor the sum of 
one hundred dollars per month, commencing with the date of this indenture, 
and continuing said salary until the time of his arrival in Boston, after the ter- 
mination of his services, provided he shall go directly home, and to pay the 
same monthly, one half to his order, in Boston, and the other half to his order 
in South America or wherever he may be in the employment of said party of 
the first part, and also to pay all expenses which the said party of the third part 
will necessarily incur, during the period of his service. And the said party of 
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he had agreed with the plaintiff to employ him to go out in 
said boat, acting as chief engineer, and taking charge of the 
engine and machinery of the boat, for which the plaintiff was 
to receive a salary of $100 per month, payable monthly, one 
half to his order in the city of Boston, and the other to his 
order in South America, or wherever he might be in said Da- 
nin’s employment. It also appears that the defendant had 
thereupon agreed to become responsible for the payment of 
the said one half of said salary payable in Boston, for the 
period of time while the plaintiff should be in the service of 
the said Danin. It appears also that the plaintiff had agreed 
to enter into the said Danin’s service upon the terms afore- 
said. It was in consideration and in pursuance of these 
agreements, that the indenture was prepared and executed by 
the plaintiff and the defendant, and thereby the defendant 
covenanted and agreed to become responsible to pay or see 
_ paid to the plaintiff, one half of his salary, payable in Boston, 
according to his previous verbal agreement. 


the third part hereby agrees and obligates himself to enter into the service of 
the party of the first part, upon the terms aforesaid, and to go out to Para in 
South America, to act as chief engineer of said boat, the anin, superintend- 
ing her engine and machinery, and getting her in order te run in the waters of 
Brazil, and to continue in the employment of said Danin until after he has 
given months’ notice of his intention of terminating his services. And 
the said party of the second part hereby agrees and becomes responsible to pay, 
or see paid, to said party of the third part, the said one half of his salary, pay- 
able in Boston. In testimony whereof the parties have hereunto set their hands 
and seals the day and year first above written. (Seal.) 
Andrew J. Johnson, (Sea!.) 
George W. Herrick, (Seal.)” 
On the back of this indenture were the following order and receipts : 
“Mr. Andrew J. Johnson. Dear Sir: Please to pay Sarah Ann Herrick, 


or bearer, the amount within written, monthly. George W. Herrick. 

« Boston, January 10th. Received ofMr. A. J. Johnson twenty five dollars 
on account of the within order. George Bowers. 

«« February 27th 1843. Received t venty five dollars on account of the with 
in order. George Bowers. 

*¢ March 23d 1843. Received twenty five dollars on account of the within 
ngreement. George Bowers. 

* April 14th 1843. Received twenty five dollars on account of the within 
agreement. George Bowers.” 
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These agreements, as stated in the recital, are admitted by 
the defendant by hjs execution of the indenture; and the 
verity of the recital is confirmed by the strongest presump- 
tions arising from the circumstances of the case. It is impos- 
sible to suppose that this indenture would have been reduced 
to writing, and signed by two of the parties, unless the terms 
had been before agreed upon and settled; or that the defend- 
ant would have undertaken to pay a part of the plaintiff's 
salary for services to be rendered to Danin, unless it was done 
at his request. It is sufficient, however, that the recital is 
prima facie evidence of the facts therein stated. It is not 
questioned that the plaintiff, in pursuance of his agreement, 
entered into Danin’s service, which must have been proved at 
the trial, and might be inferred by the defendant’s payment 
of a part of the stipulated salary, by which also he confirmed 
the obligation of his covenant. 

Keeping in view these facts, the justice of the plaintiff's 
claim is apparent, which, in the opinion of a majority of the 
court, we are not restrained from administering, by any sub- 
stantial objection or any technicality of law. 

The principal, and indeed the only substantial objection, as 
we think, which has been urged against the plaintiff’s claim, 
is, that as Danin did not execute the indenture, he was not 
bound to repay the defendant the money paid on his account. 
If this objection were well founded, it certainly would be 
entitled to great weight. But this is by no means the case. 
It is true that Danin is not bound by the indenture; but he 
is bound by his previous agreement, and the terms of that 
agreement and the covenant in the indenture are identical. 
It is immaterial whether he executed the indenture or not; 
for, if the defendant became responsible to the plaintiff at the 
request of Danin, there can be no doubt that the defendant 
would have a clear right to recover over against him, the 
amount he should pay on his account and for his use and 
benefit. In this point of view, it is quite immaterial in what 
form the defendant became bound to the plaintiff; whether 
by his verbal premise, or a separate written promise, or by this 
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indenture, which is said to be incomplete. It is, however, 
complete between the plaintiff and the defendant, and the 
plaintiff fulfilled his agreement with Danin, undoubtedly on 
the faith of the defendant’s covenant. 

Another objection to the plaintiff’s claim is founded ona 
principle of law which is not disputed; the only question is, 
whether it applies to the present case. The rule of law is, 
that if a person agrees to become surety for another, he there- 
by incurs no obligation as surety, if no valid claim ever arises 
against the person for whom he became bound. So if the prin- 
cipal debtor be discharged from his liability, it will operate as 
a discharge of the surety. Chit. Con. (5th Amer. ed.) 499. 
But Chitty remarks, and he is supported by the authorities, 
that the rule that a party cannot be lable on a contract of 
guaranty, unless the principal has incurred a legal responsi- 
bility, is true, in some instances, in form of words rather than 
in substance ; as where a person becomes surety fora minor or 
feme covert, or contracts, without authority, as agent for 
another. In such cases, he may be viewed as the principal 
and absolute debtor.. And so, we think, the defendant may be 
viewed, under the circumstances appearing in the present case. 
It seems to us manifest that he was so regarded by the plain- 
tiff, as to that part of his salary which was payable in Boston. 
And it is equally clear that the defendant must have intended 
thus to become responsible ; for he paid to the plaintiff’s order 
four several sums of money, in each of the four following 
months next subsequent to the date of the indenture, and thus 
repeatedly admitted his responsibility according to the words 
and meaning of his covenant. It never could have been in- 
tended by the parties, that Danin should pay that part of the 
plaintiff’s salary which was payable in Boston, and which the 
defendant had agreed to pay unconditionally. Danin and the 
plaintiff were in South America, or. on their way there, when 
these monthly payments became due, and the understanding 
clearly was, that these payments were to be made by the de- 
fendant. ‘The plaintiff drew his order, in favor of his wife, 
upon the defendant, and it was for her support, no doubt, that 
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the arrangement, as stated in the recital, was made. Relying 
upon the defendant’s agreement, the plaintiff entered into the 
service of Danin, and thereupon the defendant became respon- 
sible as a principal debtor to the plaintiff rather than in the 
relation of a surety of Danin. 

If a person agrees with another to pay for services to be 
rendered, or for goods to be sold to a third person, and the 
services are thereupon performed, or the goods sold, the per- 
son making the promise is the principal debtor, and not the 
surety of the third person. Such a verbal promise is not 
within the statute of frauds, as a promise to pay the debt of 
the third party. And we cannot but consider the defendant 
as having incurred a similar obligation. The plaintiff, we 
think, relied, and had a right to rely, on the defendant, as his 
principal debtor, for that part of his salary which was payable 
in Boston. 

But if this were otherwise, and the defendant is to be 
regarded as a surety, still the principle of law, on which his 
counsel relies, is not applicable. As before remarked, Danin, 
although not bound by the indenture, was bound by his pre- 
vious agreement as stated in the recital; and if it was also 
agreed that the verbal agreement should be reduced to wri- 
ting, in the form of an indenture, as it afterwards was done, 
(which may reasonably be presumed, ) still, if Danin omitted to 
sign it, and took the plaintiff into his service, and the plaintiff 
performed his part of the agreement, the parties must have 
understood that the services were performed in reliance upon 
the verbal agreement. ‘There is no evidence that any new 
agreement was made, or that Danin refused to execute the in- 
denture ; and if he did not refuse before the plaintiff per- 
formed the stipulated services, it would be too late for him to 
object to the terms and obligation of the verbal agreement, 
after the services had been performed. 

But if no express agreement had been made between the 
plaintiff and Danin, he nevertheless would become indebted 
to the plaintiff, on the performance of his services; and the 
rule of law on which the defendant’s counsel relies would not 
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be applicable. For it could not be maintained that Danin 
was not indebted to the plaintiff; and if it should be objected, 
that the amount of his indebtedness, in such a case, would be 
uncertain, the answer is, that the amount, for which the de- 
fendant was liable as surety, was made certain by his cove- 
nant. He was to pay $50 per month for the period of time 
during which the plaintiff should be in the service of Danin; 
and whether that would be one half of what Danin would be 
indebted for the plaintiff’s services does not seem to be ma- 
terial. 

We do not, however, decide the case upon this point; for 
we are satisfied that a binding verbal agreement between the 
plaintiff and Danin is well proved by the recital. The rules 
of law on this point are well settled, and are clearly and cor- 
rectly stated by Professor Greenleaf, in his valuable Treatise 
on the Law of Evidence. The general rule is, that recitals 
in deeds are binding on all parties thereto, which operate as 
estoppels or conclusive evidence of the facts recited. 1 Greenl. 
on Ev. $23. But this rule as to the conclusive effect of recitals 
in deeds is restricted to the recital of things in particular, as 
being in existence at the time of the execution of the deed; 
and does not extend to the mention of things in general terms. 
i Greenl. on Ev. $ 26. Yelv. (Amer. ed.) 227, note. Whether 
the recital of the payment of the consideration money, in a 
deed of conveyance, falls within the rule by which the party 
is estopped to deny it, or is only primd facie evidence of the 
fact, and is therefore open to opposing proof, is a point not 
clearly settled. In England, the recital seems to be regarded 
as conclusive evidence of payment; and the weight of Amer- 
ican authority is in favor of treating sucha recital as only 
prima facie evidence of the payment; as was decided in Wii- 
kinson v. Scott, 17 Mass. 249, and various other cases cited 
by Professor Greenleaf. In the present case, it is immaterial 
whether the recital is conclusive or only prima facie evidence 
of the facts stated. This rule of law, as to estoppel by reci- 
tals, is not restricted to deeds of conveyance of real estate, 
nor to other deeds. In Denn v. Cornell, 3 Johns. Cas. 174, 
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it was decided that the recital in a will, that the testator had 
conveyed an estate to one of his sons, was an estoppel of the 
heir to deny that fact. In the case of Shelley v. Wright, 
Willes, 9, the question of estoppel by a recital in a bond 
was fully discussed, and the authorities referred to by Chief 
Justice Willes, in delivering the opinion of the court. It was 
recited in the condition of the bond, that the obligor had re- 
ceived divers sums of money for the obligee, which he had 
not brought to account, but he acknowledged that a balance 
was due to the obligee, and it was holden that the obligor was 
estopped to say that he had not received any money for the 
use of the obligee. ‘‘ There are some general sayings in the 
books,” the chief justice remarks, “that no one shall be es- 
topped by a recital; as in Co, Lit. 352; but the reason there 
given is, ‘ because it is no direct affirmation.’ And in 1 Rol. Ab. 
870 and 871, there are some few cases in which it was holden 
that a man shall not be estopped by a recital; but there are 
more cases in which it was held that he may be estopped.” 
And he alludes to the distinction stated by Professor Green- 
leaf, and which is laid down in 1 Rol. Ab. 872, that a person 
shall not be estopped by a general recital, but shall by a reci- 
tal of a particular thing. And Chief Justice Willes also remarks, 
that the reason which is laid down in Co. Lit., why a recital 
ought not to estop, plainly did not hold in the case to be de- 
cided by him; for in that case there was a direct affirmation 
of the matters which were insisted on as an estoppel in the 
replication. And so, we think, there is in the present case. 
But the question here is, not whether the recital in the inden- 
ture shall operate as an estoppel, but whether it 1s competent 
evidence of the facts stated in the recital ; and that it is com- 
petent evidence has never been questioned, and cannot be 
doubted. ; 

According to these rules of law, therefore, the recital must 
be taken to be true; there being no evidence to oppose it. We 
must conclude, then, that the terms of the agreement were 
concluded and settled before the indenture was written. 
Those terms are recited with great particularity, and are in 
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conformity to the defendant’s covenant. He was to become 
responsible to the plaintiff for one half of his salary, payable 
in Boston; and so was his covenant. ‘The parties intended, 
no doubt, to reduce their agreements to writing, as it was 
done, and that all the parties should execute the indenture. 
It was, for some reason, emitted to be executed by Danin; but 
this seems to us to be no reason why the defendant should be 
discharged from his hability. 'The indenture was intended to 
be of three parts, but it is in fact of two parts; and between 
the plaintiff and the defendant the agreement is complete, and 
the omission of Danin to fulfil the agreement on his part is 
not material in the present action. ‘There was no covenant 
on the part of Danin to indemnify the defendant for the 
money to be paid by him; and if Danin had executed the 
indenture, the defendant’s remedy would be, as it is now; on 
an implied promise. It is impossible to doubt that the defend- 
ant became responsible to the plaintiff at the request of Da- 
nin; and if so, then clearly he is liable. The plaintiff 
undoubtedly performed the services mentioned in the inden- 
ture, in full reliance on the defendant’s agreement to provide 
for his family here; and whether the defendant is to be regarded 
as surety of Danin, or as a substitute for him as to part of the 
salary payable in Boston, he is equally liable as a debtor to 
the plaintiff, according to hiscovenant. If he is to be regarded 
as the surety of Danin, and not as a principal debtor, we are not 
aware of any rule of law, or any authority, by which he is 
discharged from the obligation of his contract. There is a 
dictum in the case of Bean v. Parker, 17 Mass. 605, which 
may seem to be in opposition to the doctrine now laid down; 
but the case was not decided upon the principle there stated. 
The remark is, that “a bond or other instrument, intended to 
be executed by several, is not good against one alone; and a 
declaration which should set forth a bond purporting to be 
made by A. as principal, and by B. & C. as his sureties, would 
not be supported by producing in evidence a bond made by 
the sureties only.”’ This remark is generally correct ; and the 
reason of the doctrine is, that the sureties might be injured, if 
they should be held responsible without having any remedy 
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over against the principal. So if a bond, purporting to be 
made or intended to be made by a principal and two sureties, 
is executed by the principal and one surety only, such surety 
would not be hable on the bond, because he would not have 
any remedy against the other surety. But this rule of law is 
not applicable to the present case, by reason of the recital ; as 
before remarked. As to the decision of the case of Bean v. 
Parker, it certainly cannot avail the defendant in this action. 
That was an action against the sureties upon a bail bond, 
which had not been executed by the principal; and it was 
held that the sureties were not liable. It was admitted that 
by the law in England the sureties would be bound. Chief 
Baron Comyns says the principal need not be bound. Com. 
Dig. Bal, G. 2. 1 Salk. 3. 7 Mod. 38. So the sheriff, in 
England, may put in bail for the principal, without his con- 
sent. Pariente v. Plumbtree, 2 Bos. & Pul. 35. However 
this may be, the law in respect to bail is undoubtedly differ- 
ent here, and so it was decided in the case referred to ; and the 
ground of the decision, as laid down by Parker, C. J. was, that 
unless the principal becomes a party to the bail bond, the 
remedy of the sureties against the principal would wholly fail 
or be much embarrassed. ‘‘ Suppose,’’ says the chief justice, 
“they wish to arrest the principal in some distant place, or 
in some other State; what evidence would they carry with 
them that they were his bail? There is nothing to estop him 
from denying the fact, nor any proof that it was true.” None 
of these reasons are applicable to the present case, if the recital 
be true; for if there was a verbal agreement corresponding 
with the agreement set out in the indenture, in pursuance ot 
which the defendant became bound, he certainly would have 
his remedy over against Danin, the principal. That the de- 
fendant is bound by the recital is fully supported by the doc- 
trine as laid down by Parker, C. J. in the case cited. “If a 
bail bond,” he says, ‘“‘had been given in common and proper 
form, it would admit, as a fact, the arrest of the principal ; 
and the sureties would not be alowed to deny the fact, against 
their own admissions under their seals.” 

We must take it, therefore, to be true. that the defendant 
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became bound to the plaintiff, in pursuance of an agreement 
to that effect between him and Danin, and consequently that 
the defendant cannot be prejudiced by the omission of Danin 
to execute the indenture. 

A majority of the court, therefore, are of opinion that the 
ruling at the trial was correct, and that the plaintiff is well 
entitled to judgment. 

Suaw, C. J. Regretting that I have not been able to con- 
cur with my brethren, in their opinion in the present case, [ 
have thought it advisable, under the circumstances, to state 
some of the grounds on which I have formed my own. 'The 
case comes before the court by a hill of exceptions, and we 
can know nothing of the case beyond what that bill discloses, 
and the instrument to which it refers. 

The action is debt, and to sustain it, the plaintiff relies 
solely upon an instrument purporting, on the face of it, to be 
an indenture of three parts, made by Joaquim F. Danin, of 
Para, in the kingdom of Brazil, of the first part; the plaintiff, 
of the second part ; and the defendant, of the third part. This 
indenture appears, upon its production, to have been executed 
by the second and third parties, but not by the first. No 
facts appear, to show the circumstances under which it was 
executed or delivered ; nor is there any evidence of its deliv- 
ery, except that which results from its being found in the 
possession of the plaintiff. In general, it is true that the pos- 
session of a deed by a party in whose favor stipulations are 
contained in it, is evidence of a delivery and acceptance. 
Dedham Bank v. Chickering, 3 Pick. 335. But this rule 
obviously applies most directly to the case of a deed poll, or 
other instrument of which the execution is complete. The 
same reason hardly applies to the case of an indenture pur- 
porting to be made between several parties, executed by one 
and handed over to another or a third person. The inference 
from such act, in the absence of all other evidence, would 
rather seem to be, that it was so executed and handed over 
provisionally, to be executed by the other parties, and not to 
enure as an absolute delivery, until so executed. 

VOL. XI. 4 
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But without laying much stress upon this objection, it ap- 
pears to me that the nature and terms of the instrument, and 
the objects and purposes intended by it, plainly indicate that 
the obligation of the plaintiff presupposes the existence of the 
contract between both the other parties, and is founded on 
that assumption; and that, until it was executed by both of 
them, it was inchoate, incomplete, and created no binding obli- 
gation on the defendant. The specific ground 1s, that, taking 
the whole tenor of the instrument, it purported to contain a 
contract between Danin and Herrick, that the former would 
employ the latter to go out to Brazil, and pay him for his ser- 
Vices at a stipulated rate per month, part to himself abroad and 
part in Boston ; on the part of the latter, that he would perform 
the services upon the terms stipulated ; and on the part of the 
defendant, that he would pay that part of the stipulated com- 
pensation which was to be paid in Boston. It was, in effect, 
a stipulation that Danin should perform a certain part of his 
contract. What was the contract thus guarantied? It seems 
to me that it was the contract, made in the same instrument, 
between Danin and Herrick. It presupposes the execution of 
that contract, and it is that which constitutes the subject mat- 
ter of the contract between these parties. It is collateral, and 
implies a principal contract, constituted by the same instru- 
ment. If, therefore, the principal contract fails to be complet- 
ed, the incidental and collateral one fails with it. It is in 
nature of a guaranty, and there must be a contract to be guar- 
antied. It is not necessary to this conclusion to maintain that, 
in an instrument between two or more parties or persons, it is 
necessary, in order to be binding on any, that all should exe- 
cute it. It must depend upon the nature and terms of the 
instrument. 

A deed may undoubtedly be so framed as to bind those 
who execute it, though not executed by all. Such is a com- 
position deed executed by creditors, or a letter of license 
given by creditors to a debtor, and many others. But suppose 
an indenture tripartite, being an assignment by a debtor to 
trustees, for the benefit of his creditors. Here are three 
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parties; Ist, the debtor, who conveys property ; 2d, the trus- 
tee, who receives and accepts it on the trusts expressed ; and 
od, the creditors, who assent to it, and release their debts. It 
is immaterial who executes first. ‘The usual course is, to de- 
liver it to some one, either a party or not, to procure it to be 
executed. ‘The assignee and many creditors execute it; but 
the debtor declines or neglects to execute, or dies before it 
can be done; no property passes, which is the basis of the 
whole proceeding, and without which there is no considera- 
tion for the admissions and stipulations of the other parties, or 
for the express release of their debts by the creditors. Would 
such other parties be either estopped by the recital, or barred 
by their releases, or bound by their executory stipulations? 
Or should the assignee refuse to accept the assignment, or die 
before executing the instrument, would the release be binding 
on the creditors, although executed by them, and in terms a 
present and absolute release? It appears to me not; because 
the act of each would be in its nature provisional, and the 
instrument, if not executed by other necessary parties, would 
be inchoate and incomplete. 

This conclusion seems to me to be strongly supported by 
the case of Bean v. Parker, 17 Mass. 591, 11 which it was 
held that a bail bond, not executed by the debtor, who, on 
its face, purported to be principal, was not binding on the 
sureties. ‘That case is very long, and it is difficult, without 
too large an extract, to cite all that bears on the case at bar, 
though the whole reasoning, at pages 604-606, is very in- 
structive, and, as I think, quite applicable to the present case. 
The court say, ‘‘ we think it essential to a bail bond, that the 
party arrested should be a principal; it is recited that he is, 
and the instrument is incomplete and void without his sig- 
nature. ‘The remedy of the sureties against the principal 
would wholly fail or be much embarrassed, if such an instru- 
ment as this should be held binding.” 

Some cases have been cited as having a contrary bearing ; 
but in my opinion they are all distinguishable from the 
present. 
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Cutter v. Whittemore, 10 Mass. 442, was an indenture, 
purporting to be made jointly and severally, by three on the 
one side, and one on the other, by which a demand by the 
one against the three for damage done by flowing his land, 
was submitted to arbitration; and it was executed by two of 
the three. The two appeared before the arbitrators without 
objection, and submitted the demand made against them, and 
the arbitrators made an award. On suit brought against the 
two, an objection was taken that it purported to be made by 
three, and that two only signed; but it was answered and 
resolved, that the two were bound; Ist, because they had 
executed it, and bound themselves to the other party jointly 
and severally ; 2d, because it was for a demand for which 
each was liable in full; 3d, because they might well bind 
themselves to perform an award against themselves and an- 
other, and under the circumstances had done so ; and 4th, by 
going before the arbitrators, knowing that two only of their 
number had signed the indenture, they had waived their ob- 
jection, and acted upon the instrument as the obligation of 
two. I think it does not contravene the position which I 
take. 

Adams v. Bean, 12 Mass. 137. On a lease purporting to 
be made to two lessees, but executed by one only, the defend- 
ant indorsed a guaranty, on its being presented to him by the 
one who had executed it. ‘The defendant at first declined 
signing it, but upon a second application, and being pressed 
by the other lessee, the defendant signed the promise of guar- 
anty, but stated at the same time to the other lessee that the 
instrument would not be binding without his signature. 
The lease was immediately delivered to the lessor, without 
any information to him of the defendant’s conversation, and 
the lessees immediately entered upon and occupied the leased 
premises. It was left to the jury as a question of fact upon 
the evidence, whether, at the time the defendant signed -the 
promise, it was expected and intended that it should be deliv- 
ered over to the plaintiff; and they were instructed, that if it 
was so, it must bind the guarantor, whether he thought it 
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void or not. This instruction was confirmed by the court, 
and the effect of the decision therefore was, that the guarantor 
was bound by a promise indorsed on the lease as it was, if he 
intended to guaranty the performance of the contract, whether 
executed by the other lessee or not; and I cannot perceive 
that it has any bearing on the present case. 

In Warring v. Williams, 8 Pick. 322, an instrument not 
under seal was signed by three; afterwards, with the con- 
sent of two, the words “jointly and severally ’’ were inter- 
lined, the instrument sealed, and again delivered by the two; 
and it was held to be their deed and binding on them. 

In Ward v. Ward, 15 Pick. 511, the question was upon 
an instrument purporting in the caption to be articles between 
two persons on the one part, and the other heirs of EK. W. on 
the other part. In another clause it was thus expressed : 
“And the said heirs, who shall hereafter subscribe their 
names, on their part do covenant,” &c. ‘The stipulations 
were several in their nature. 'The court construed it to be 
several, and binding on those who subscribed. 

But it is then urged and relied upon, that the instrument 
now in question recites a previous agreement between the 
three parties, and that this recital is sufficient evidence of such 
agreement to bind these parties. 1 Greenl. on Ev. $ 23. That 
recitals in a deed are good evidence, and will bind parties and 
privies by estoppel and otherwise, is readily admitted. But 
the rule presupposes and assumes that such recital is con- 
tained in a good, complete and executed deed. Almost every 
deed is made up partly of recitals and partly of executory 
stipulations. But, until a deed is duly executed, a party is no 
more bound or affected by the recitals, than by the covenants 
or executory stipulations. If it is put on the ground that 
this recital operates as an admission of the existence of some 
separate, anterior parol agreement, existing independently of 
the instrument itself, the evidence fails to establish it. In 
that case, the indenture would have been a contract between 
the two, reciting the agreement between the three, and de 
signed to carry it into effect. Here it purports to be the 
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contract between the three parties, reciting the agreement 
and carrying it into effect, by the terms of the instrument 
itself. There is, undoubtedly, some previous negotiation 
and concurrence of minds, in all such cases; but the rule is, 
that when the contract is reduced to writing, all such previ- 
ous provisions are merged in the written contract. Here the 
agreement recited was the agreement between the three par- 
ties. ‘The recital purported to be the act of the three parties, 
made in an instrument designed and proposed to be executed 
by them; and if the instrument had been so executed, it 
would have contained, not only the recital, but the conclu- 
sive and only authoritative exposition of that agreement. All 
supposed anterior parol agreements would have been merged 
in it. It seems to me manifest, that the fact of its not hav- 
ing been executed by one of the intended parties cannot 
convert it into evidence of such anterior parol agreement. 
On the contrary, the natural inference would seem to be, 
that not being so executed, it was incomplete, and did not 
truly express the admissions and the contract as understood 
and intended by the parties to be concluded by this inden- 
ture. ; 

There is one other aspect, in which it appears to me that 
this subject may be considered, to show that the instrument 
was not complete until executed by Danin; and that is, the 
defendant’s remedy for whatever he might pay under it. Ican- 
not escape the conclusion, drawn from the instrument itself, 
that the binding and executed contract between Danin and 
Herrick, the one to employ on certain terms, and the other to 
serve, and the duty thereupon to arise on the former to pay 
the stipulated compensation, was the true and real considera- 
tion upon which was to be based the executory stipulation of 
the defendant to guaranty the payment to the plaintiff of all 
that part of his wages which Danin stipulated should be paid. 
in Boston. Until such contract was concluded and executed. 
there was no subject on which the defendant’s obligation of 
guaranty could operate. Ido not use the term ‘ considera- 
tion ’”’ technically, because no consideration is necessary to give 
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effect to a deed otherwise valid; but by ‘ consideration” I 
mean inducement, moving cause, basis or ground of contract. 
As the case stands, there is no evidence that Danin employed 
the plaintiff as an engineer, or, if he did, that it was not upon 
a different contract from that expressed in this indenture. It 
may be conjectured from the fact that some payments of 
money are indorsed on the instrument as paid by the defend- 
ant, that the plaintiff performed some service for Danin, upon 
some contract, on board of the steamboat in question ; but it 
does not appear upon what terms. If, therefore, the defendant 
were to pay the plaintiff his demand, it would not be a 
payment of his own debt, but, as it appears from the instru- 
ment itself, a payment for Danin; and yet, as against Danin 
there is nothing to show that it is paid for his use, or at his 
request ; and the plaintiff has no remedy over against Danin. 
Had Danin executed and become party to this instrument, 
then it would appear that all money paid by the plaintiff 
would be paid pursuant to his obligation of suretyship, under- 
taken at Danin’s request, manifested by his being a party; 
and this would be a request in law, so that the defendant 
would have a plain remedy against Danin, for money paid 
to his use, and at his instance and request. The instrument, 
thus executed, would have borne upon its face conclusive 
evidence of the relation of surety and principal between the 
defendant and Danin, binding on the latter, as of the obliga- 
tion of the defendant to the plaintiff, and thus afford the de- 
fendant a plain and perfect remedy for all money which he 
should pay under it. But as it is, the defendant has no rem- 
edy over against Danin, for money which he might have 
voluntarily paid, or which he may be compelled to pay 
under the judgment in this case. 

If it be said that it would be competent for the defendant 
to prove, by other evidence, that Danin had agreed to employ 
the plaintiff, and had requested the defendant to pay that 
part of the plaintiff’s wages which was payable in Boston, 
the answer is, that it does not appear that any such facts 
exist, and it cannot be presumed without proof. On the 
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contrary, it is rather to be presumed that these parties both ex- 
pected that the contract was to be executed by the principal 
party to it, and then the instrument would have borne upon 
it all the evidence necessary to express and secure the rights 
of the parties. This view strengthens the conviction in 
my mind, that this was an inchoate and unfinished paper, 
never so completed as to give it the effect of a contract be- 
tween these parties, and therefore that this action cannot be 
maintained. 

It was hinted, at the close of the argument, that the con- 
tract, as it exists, may have been ratified by certain payments, 
But this point, I think, is not open. It was not taken at the 
trial, and it depends upon facts not stated in the bill of excep- 
tions. Such payments may have been made out of Danin’s 
own funds. But what is quite decisive, the ruling of the 
learned judge, that the defendant was liable on the instrument 
as executed, precluded all inquiry into the facts on which the 
point of ratification depended. I have not therefore thought 
it necessary to consider that question. 

_ Exceptions overruled. 


Wituram VY. Taytor vs. JoserpH WIutson. 


W., a purser in the navy, on the Boston station, deposited in the Phenix Bank at 
Charlestown, the funds furnished to him by the government, and which it was his 
duty to disburse according to law, and drew a check on that bank, on the 30th of 
September 1842, in favor of T., a captain in the navy, payable to him or order, 
for the amount of his pay for the month of September, which was payable 
on the Ist of October, and enclosed it, in a letter directed to T., at Newport, 
(R. I.) where T. resided, and where it arrived in the evening of Saturday, October 
Ist: W. had previously sent to T., at Newport, in a letter, a blank receipt for 
his said pay, which T. had gigned and returned to W. on the same 30th of Sep- 
tember ; and these transactions were according to a practice which the parties had 
adopted, every month, for more than a year next before, for the accommodation of 
T.: On Monday, October 3d, the check was cashed for T. by a bank in Newport, 
and was given by said bank to its messenger on Tuesday, the next day, to be car- 
ried on Wednesday, according to the usual course of said bank in transmitting 
its funds and securities, to a bank in Providence, to which bank it was carried ac- 
cordingly, and was by that bank transmitted on Thursday, October 6th, to a 
bank in Boston, and was, on that day, presented at the Phoenix Bank for pay 
ment, and payment thereof was refused ; said bank having suspended payment and 
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being insolvent on the morning of October 3d.: T. afterwards requested W. to 
give him back his receipt in exchange for the check, but W. declined so to do, 
and forwarded T.’s receipt to the treasury department, with his (W.’s) account 
for the month of September, wherein he had credited himself with the payment ta 
T. Held, that the check was not in itself payment, and was not made such by 
any laches of T., and that W. was personally liable to T. for the amount thereof. 


Tis action, which was assumpsit on the money counts, and 
on a check, was submitted to the court on the following 
agreed statement of facts: 

“The plaintiff is a captain, and the defendant is a purser, 
in the navy of the United States. From the month of Feb- 
ruary 1841 to the month of October 1843, the defendant acted 
as purser on the Boston station, which includes the navy yard 
near Charlestown ; and, as such purser, received from time to 
time from the government, through the navy agent at Boston, 
by checks drawn on the Merchants’ Bank in Boston, in part, 
and partly in treasury notes, public money, for the purpose of 
paying to the officers and seamen of the navy, belonging to 
said station, their monthly pay and allowance. On the Ist of 
October 1842, there became payable to the plaintiff, for his 
pay for the month of September preceding, as a captain in the 
navy on said station, the sum of $205:30. The plaintiff, dur- 
ing said month of September, and for more than a year previ- 
ous, resided at Newport, in the State of Rhode Island ; and on 
the 30th of said September, the defendant received from him 
a letter, in these words: ‘Sir: You will receive herewith 
my receipt in duplicate on account of pay for the current 
month. Your obedient servant, William V. Taylor.’ This 
letter contained the receipts therein referred to, which had, 
before that time, been sent by the defendant to the plaintiff, 
for his signature. On the same 30th of September, and after 
the receipt of said letter, the defendant enclosed to the plain- 
tiff a check, of which the following isacopy: ‘September 
30, 1842. Cashier of the Phenix Bank, Charlestown. Pay 
to William V. Taylor, or order, two hundred and five 3°, dol- 
lars. Joseph Wilson, Purser of Navy Yard.’ The check 
was enclosed in a letter to the plaintiff, which was deposited 
in the post office at Boston on the same day, and reached 
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Newport on the evening of Saturday, October Ist. The 
letter was as follows: ‘Sir: Herewith I enclose you a check 
on the Phenix Bank, Charlestown, for 205 dollars 30 cents, 
on account of pay for September. Your obedient servant, 
Joseph Wilson, per R. Calder, jr.’ 

“The practice, by the plaintiff, of transmitting his receipts 
and receiving checks on the Phcenix Bank, for his monthly 
pay, &c. was commenced in 1841 and continued for a year 
and upwards prior to the date of the check in question; and 
it was done for his accommodation. 

“On Tuesday, October 4th, the check was enclosed by the 
cashier of the Bank of Rhode Island at Newport, at which 
bank it had been previously cashed for the plaintiff, and was 
given to a messenger, to be carried to the Merchants’ Bank at 
Providence, Rhode Island, in the usual manner of remitting 
its funds and securities, which was by the despatch of a mes- 
senger for that purpose on Wednesday of each week; and 
said check was carried by the messenger of the Bank of 
Rhode Island to said Merchants’ Bank, and was received at 
that bank, on Wednesday, October 5th. On that day, the 
cashier of that bank enclosed the check in a letter to the 
cashier of the Suffolk Bank at Boston, and the letter, with its 
enclosure, was received at said Suffolk Bank on the 6th of 
October, and said check was on that day presented at the 
Phenix Bank, where payment was refused, and thereupon 
the same was duly protested, and notice given to the defend- 
ant, and the check was returned to the Bank of Rhode Island, 
where it was taken up, and, with the cost and charges of pro- 
test, paid by the plaintiff. The defendant’s place of abode 
was Roxbury, and his office or place of business was the navy 
yard. 

‘¢ At the time said check was drawn, there were and since 
have been funds in said Phenix Bank, much more than suffi- 
cient to meet the payment of said check, which funds were 
deposited there by the defendant, and which were entered to 
his credit in this manner: ‘Joseph Wilson, Purser, U. 8. N.’ 
Purser Todd, who preceded the defendant on the Boston station, 
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made the deposits of public moneys in the Phenix Bank, 
for more than three years. The secretary of the treasury of 
the United States, under authority of an act of congress, (St¢. 
1836, c. 115, $ 1,) selected said bank as a deposit bank for 
the public moneys of the United States. The defendant, in 
1841, soon after his arrival on the station, applied to Commo- 
dore Downs, who was then the commandant of the navy yard, 
to furnish him with a marine guard at his office in the vard, 
for the protection of the public moneys. ‘This was declined 
by Commodore Downs, who gave his opinion to the defend- 
ant that they would be safer in the Phenix Bank than in 
said purser’s office. Said bank was in good credit on the 
30th of September and Ist of October 1843, and said check 
would have been duly paid, if presented at the bank on either 
of those days. On the morning of October 3d said bank sus- 
pended payment, closed its doors, was then insolvent, and has 
never resumed business. 

“In August 1841, the secretary of the treasury of the 
United States made an arrangement with the Merchants’ 
Bank at Boston, by which that bank has since been a depos- 
itory of the public moneys in Boston. 

“On the 21st of February 1842, the defendant wrote a let- 
ter te the secretary of the navy, stating that he had, a few 
days before, written to the fourth auditor of the treasury de- 
partment, requesting instructions with regard to the treasury 
notes received by the defendant for paying officers, seamen, 
and mechanics at the navy yard, and that said auditor had 
replied that he had no authority to give instructions on the 
subject. The defendant then stated, in said letter, that treas- 
ury notes were at one half per cent. discount, and that the 
banks would not receive them at par, unless there was suffi- 
cient interest upon them to pay the discount; that he (the 
defendant) had, as an accommodation, to pay the amount due 
to the mechanics, for the month of January 1842, obtained 
sufficient funds from the Phenix Bank, on the treasury notes 
received from the navy agent, at par, to the amount of about 
$22,000, no interest being due on them; but that this was a 
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favor of which he had no right to expect a repetition; that 
he saw no way in which he could pay with treasury notes 


the amount that would become due to the officers and seamen ~ 


for the month of February 1842, unless he should be author- 
ized to sell them at the market price, or deposit them in 
some bank, on receiving them from the navy agent, that the 
bank might have the benefit of the interest until the pay- 
ments should be made; and that he thought the Phoenix 
Bank would receive them at par, on this condition, He 
therefore prayed the instructions of the secretary of the navy. 
On the 25th of said February, the said secretary replied, that 
he had no power to authorize any disposition of the notes for 
less than par, but wished the defendant to make any arrange- 
ment in his power, by which they might be made available 
at par. 

“In October 1842, the defendant transmitted to the gov- 
ernment his account for the preceding month, in which he 
credited himself with the amount of the plaintiff’s pay for 
September, as having been paid by him to the plaintiff, but 
claimed a credit for the amount deposited in the Phoenix 
Bank, as aforesaid, which then remained in the bank. ‘This 
claim has not been allowed by the government, but the pay- 
ment aforesaid was allowed. Previously to the transmission 
or said accounts and the plaintiff’s receipt aforesaid, the plain- 
tiff addressed a letter to the defendant, in which he requested 
that his receipt might be returned to him by the defendant, 
in exchange for the check. ‘To this letter the defendant re- 
plied, that after mature reflection, and again consulting his 
legal counsellors, he had come to the conclusion that he could 
not give up the plaintiff’s receipt, or exchange the check. 

‘‘Upon these facts, judgment is to be rendered for the 
plaintiff or defendant as the court shall order. The parties 
agree that the court shall have power (if the agreement of 
parties can give it) to draw all such inferences as a jury could 
draw from the aforegoing facts.” 

This case was argued at the last March term. 
Aylwin, for the plaintiff. On the Ist of October 1842, the 
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defendant had public money enough to pay the plaintiff, 
and it was his duty to pay him. The check was not pay- 
ment in itself, nor did the plaintiff make it so by laches. He 
received it on Saturday evening, and was not bound to trans- 
mit it forthwith to Charlestown. It was payable to order, 
and so far like an inland bill of exchange. Being payable on 
demand, and drawn on a bank, it was intended for circula- 
tion, and therefore each successive holder had a reasonable 
time (one day) to dispose of it. Bayley on Bills, (1st Amer. 
ed.) 138, 141. Williams v. Smith, 2 Barn. & Ald. 496. 
ftickford v. Ridge, 2 Campb. 537. Camidge v. Allenby, 
6 Barn. & Cres. 373. Mohawk Bank v. Broderick, 10 Wend. 
304, 3 Kent Com. (5th ed.) 104, note. Matter of Brown, 
2 Story R. 511, 512. 

This case is to be treated as if the transaction had been 
between private individuals. ‘The defendant is not to be 
treated as a public officer. His act in drawing and forward- 
ing the check, on the 30th of September, was not an official 
act, but a private transaction; for the plaintiff’s monthly 
pay was not due till the next day, and the defendant was 
forbidden by the United States Sz. 1823, c. 1388, to advance 
any of the public money. See also U.S. St. 1841, c. 206. 
The money was not deposited by the defendant in the Phe- 
nix Bank as the money of the United States, but was entered 
_ to his credit, with the designation of ‘“ purser,” and he alone 
could draw for it. Before the check was drawn, the defend- 
ant had received treasury notes, as funds, from the navy 
agent, and had no authority, though he sought it, to put them 
into the Phenix Bank. The secretary of the treasury had 
selected the Merchants’ Bank for the deposit of the public 
moneys, and the acts of the heads of the departments are to 
be regarded as the act of the president of the United States. 
Wilcox v. Jackson, 13 Pet. 498. U. States v. Eliason, 
16 Pet. 291. ) 

C. P. Curtis, for the defendant. The check was drawn 
by the defendant in his public capacity, on funds put into his 
hands in that capacity, and he therefore is not held in his 

VOL. XI. 5 


00 SUFFOLK AND NANTUCKET. 
Taylor v. Wilson. 


individual capacity, unless it clearly appears that it was his 
intention to be personally responsible. Macbeath v. Haldi- 
mand, 1'T. R. 172. Hodgson v. Dexter, 1 Cranch, 345, 
Brown v. Austin, 1 Mass. 208. Story on Agency, $$ 302, 
305. And the plaintiff has the burden of proving such in- 
tention. Osborne v. Kerr, 12 Wend. 179. Fox v. Drake, 
8 Cow. 191. Hite v. Goodman, 1 Dev. & Bat. Eq. Rep. 
364. Story on Agency, $ 306. 

But if the defendant is personally liable, he should be sued 
in an action upon the case for not being a public agent in the 
transaction, and not on the check. Ballou v. Talbot, 16 
Mass. 461. Hopkins v. Mehaffy, 11S. & R. 129. 

If the acts of the heads of departments are the acts of the 
president, then the letter of the secretary of the navy to the 
defendant was the president’s authority for the defendant to 
deposit the funds, which he received from the navy agent, in 
the Phenix Bank. But if he had no right to deposit them 
there, then the United States could have claimed them from 
the bank. 

It is not shown that the defendant was ever ordered to 
deposit his funds in the Merchants’ Bank. In the absence of 
such orders, he was justified, as a trustee, in using ordinary 
care. 2 Story on Eq. $ 1269. . 

The defendant is discharged, if ever liable, by the plain- 
tiff’s negligence as to the check. The plaintiff is to be 
treated as if the check had been delivered to him in Boston at 
the post office ; as it was for his benefit that it was forward- 
ed to Newport. Delivery in the post office at Boston was 
delivery to the plaintiff there. Munn v. Baldwin, 6 Mass. 
316. M’Kinney v. Rhoads, 5 Watts, 343. But if this be 
not so, yet there was negligence, even if regarded as an in- 
land bill. Down v. Halling, 4 Barn. & Cres. 330. Story 
on Bills, $$ 471-474. Chit. on Bills, (8th Amer. ed.) 546, 
547. Bailey on Bills, (2d Amer. ed.) 220, 221. 

Aylwin, in reply. The facts of this case bring it within 
the decision in F'reeman v. Otis, 9 Mass. 272, and make the 
defendant personally liable, even on the money counts. See 
also Story on Agency, $$ 302 —304. ) 
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The letter of the secretary of the navy related only to 
treasury notes, and whatever else it warranted the defendant 
to do, it did not warrant his depositing money in the Phenix 
Bank ; the Merchants’ Bank being the depository of the pub- 
lic money. The money was in the defendant’s hands, and 
he was personally accountable for it, and bound to dispose of 
it according to law. | 

Hvussarp, J. In this case, we do not consider the acts of 
courtesy between the parties, in forwarding receipts on the 
one part and checks on the other, as constituting such Jegal 
contract between them, that the plaintiff must be held, from 
that cause, to have received the check from the defendant in 
payment; nor, on the other hand, that the defendant, from 
the mere fact of remitting the check was legally entitled to 
the plaintiff’s receipt. While we respect the courtesy which 
existed between them, we cannot give it effect as controlling 
the Jegal rights of either party. 

We are of opinion that the remittance of the check to the 
plaintiff was not in itself payment of the demand. A check 
is merely evidence of a debt due from the drawer. Whether 
it shall operate as payment or not, depends on two facts; 
first, that the drawer has funds to his credit in the bank 
upon which it is drawn ; and second, that the bank is solvent, 
or, in other words, pays its bills and the checks duly drawn 
upon it,on demand. ‘The receipt of a check, therefore, be- 
fore presentment, if there is no laches on the part of the 
holder, is not payment of the debt for which it is delivered. 
But if the party receiving it is guilty of laches in presenting 
it, or in giving notice of non-payment, after presentment, and 
the bank in the mean time suspends payment, he thereby 
makes it his own, and it shall operate as payment of his debt ; 
the drawer having funds in the bank at the time of drawing 
the check, and not having withdrawn them. 

In cases of checks, which bear a strong resemblance to bills 
of exchange, the party receiving one is not chargeable with 
laches, though he does not present it the day it is drawn. He 
is under no legal obligation to run with it immediately to the 
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back. A reasonable time is allowed for that purpose, and the 
next day is held to be such reasonable time. 

In the present case, the check, though bearing date Sep- 
tember 30th, was not received by the plaintiff till the evening 
of Saturday October Ist, and consequently could not have 
been presented by him before Monday the 3d; and if the 
plaintiff had been in Charlestown, and had received the check 
on the Ist, the day on which he was entitled to demand his 
pay, he would not have been obliged to present it before 
the 3d; on the morning of which day the bank suspended 
payment. 

A check may be either payable to bearer or order. The 
payment to order does not change its distinctive character ; 
and it may be payable at a future time. It differs from a bill 
of exchange in this, that it is drawn upon a bank, or on the 
house of a private banker, is payable on presentment, and the 
bank or banker is not entitled to days of grace upon it, al- 
though payable on some other day than its date. It may 
also be passed from-hand to hand, and a reasonable time is 
allowed to each party receiving the same to present it for 
payment. Sickford v. Ridge, 2 Campb. 537. Walliams 
v. Smith, 2 Barn. & Ald. 496. Story on Notes, $ 489. 
3 Kent Com. (5thed.) 104, note. Matter of Brown, 2 Story R. 
512. : 

The check in this case was payable to the plaintiff’s order, 
was sent to him at Newport, and was by him negotiated 
on the 3d of October, at a bank in that town. The bank 
forwarded it, in the usual course of their business, and when 
it reached Boston it was presented for payment; and upon 
refusal, notice was immediately given to the drawer. In any 
view of the facts, therefore, the plaintiff is not chargeable 
with laches. 

Again; the defendant alleges that he was a public officer, 
known as such by the plaintiff, and that he was acting in his 
public capacity, in the discharge of the plaintiff’s claim, by 
the remitting of the check, and that whether the plaintiff is 
entitled to relief from the government or not, the defendant 
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is not personally responsible to him. In regard to the general 
plinciple of the law, as to the responsibility of public officers 
for contracts made in the conducting and management of 
their official duties, we have no doubt that they are not per- 
sonally liable. But, after due consideration, we think the 
present case is not embraced within that rule, so that the 
defendant can justly avail himself of it in answer to the 
plaintiff’s demand. 'The check was not payment, and the 
plaintiff was guilty of no laches in presenting it; the bank 
was insolvent, and the defendant had in fact received the 
, plaintiff ’s receipt, for which, as it turned out, though with- 
out fault on either part, the plaintiff had received no consid- 
eration. Before the defendant sent on the recetpt of the 
plaintiff to the department at Washington with which he 
accounted, and while the receipt was within his own control, 
the plaintiff gave him notice of the facts, and requested him 
to return his receipt and receive back the check. But the 
defendant, acting, it is admitted, in good faith, and under 
advice of counsel, refused the plaintiff ’s request, and sent on 
the receipt to the department, and claimed credit for the pay- 
ment to the plaintiff, which payment was allowed him by 
the government. By this transaction, we are of opinion that 
the plaintiff ’s claim on the government was barred, and that 
his remedy is on the defendant. Freeman v. Otis, 9 Mass. 
272. ‘The claim is an equitable one, and we are not aware 


_. of any stringent rule of law to defeat it. The defendant, after 


notice, instead of retaining the receipt, and stating the facts 
to the department, varied his relations to the plaintiff, as a 
public agent, and claimed the remittance of his check as pay- 
ment; intending thereby to release himself from responsibil- 
ity to the amount of such check, and to make the plaintiff the 
petitioner to the government for relief. But we think he 
could not, as between himself and the plaintiff, claim an 
allowance by the government of payment to the plaintiff, 
without an actual payment to him; the plaintiff having been 
guilty of no laches. 
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A question has been raised and argued, whether the defend- 
ant was justified in depositing the government funds in the 
Phoenix Bank; and a correspondence with the department on 
the subject has been introduced into the case. But, from the 
view taken of the transactions between the parties, it is un- 
necessary to determine this question. It is sufficient to say, 
that if the money was rightfully deposited and kept there by 
the defendant, the government should bear the loss; but if 
the defendant went beyond the line of his duty, in using that 
bank as the place of his deposit, then it will be a subject for 
consideration, as between him and the government, whether 
he has not made the bank his debtor, and taken the responsi- 
bility of its solvency upon himself. But in this question we 
think the plaintiff is not called upon to participate, as the 
check sent to him was not a payment of his services, whether 
the deposit be considered as made by the government, through 
its authorized agent, or by the defendant in his private capac- 
ity; because the bank was insolvent when the check was 
available to the plaintiff. 

We think, therefore, that the defendant, to whose credit 
the money remains in the bank, is the party to claim as the 
creditor of the bank, in behalf of the government, or in his 
own right; and if his act was justifiable, in making the de- 
posit, (in regard to which we intend to raise no doubts,) then 
his claim upon: the government is valid. But if not, then we 
think he must sustain the loss, rather than the plaintiff, as his 
relations to the bank were not changed by the mere remit- 
tance of the check, while the defendant’s claim upon the gov- 
ernment was discharged by the giving of his receipt, and the 
transmission of it by the defendant to the department. 

Judgment for the plaintiff. 
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CoMMONWEALTH vs. WiLuiAm ‘T'ewKsBury. 


The S¢. of 1845, c. 117, which imposes a penalty on “any person who shall take, 
carry away or remove any stones, gravel or sand, from any of the beaches in the 
town of Chelsea,” was passed for the purpose of protecting the harbor of Boston, 
and extends as well to the owners of the soil as to strangers; but it is not such a 
taking of private property and appropriating it to public uses, within the meaning 
of the Declaration of Rights, art. 10, as to render it unconstitutional and void, 
although no compensation is therein provided for the owners. 


Suaw, C.J. The defendant was indicted for taking and 
carrying away a quantity of sand and gravel from a beach in 
the town of Chelsea, contrary to the provisions of St. 1845, 
ce. 117, which are in these words: “ Any person who shall 
take, carry away or remove, by land or by water, any stones, 
gravel or sand, from any of the beaches in the town of Chel- 
sea, excepting,” &c., “shall, for each offence, forfeit a sum 
not exceeding twenty dollars, to be recovered, by complaint 
or indictment, in any court of competent jurisdiction.” The 
defendant, not denying the taking and carrying away of the 
gravel, contrary to the terms of the act, rested his defence on 
two grounds. Ist. That he was owner of the land in fee, 
and that the statute did not intend to prohibit the owner from 
taking gravel from his own land. 2d. That if the statute did 
so prohibit the owner, for any purpose of public benefit, from 
taking gravel from his own land, it was a taking of the land 
for the public use, within the meaning of the Declaration of 
Rights, art. 10, viz. that no part of the property of any indi- 
vidual can be taken from him or applied to public uses with- 
out making him a reasonable compensation therefor; and 
inasmuch as the statute made no provision for compensation 
to the owner, it was unconstitutional and void. 

The judge, before whom the trial was had in the municipal 
court, having ruled against the defendant, and the defendant 
having been convicted, he filed his bill of exceptions, and 
these questions of law now come before this court for re- 
vision. 

The statute, though recent, is a mere revision of a former 
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one, St. 1798, c. 73; (2 Special Laws, 283 ;) they are alike 
in substance and purpose, and the only change is, in substi- 
tuting an indictment for a gui tam action, as the mode of 
prosecution. The object of both is apparent, and is a very 
important one, to protect the harbor of Boston, by preserving 
the integrity of the beaches, and the natural embankments of 
sand and gravel by which it is bordered. 

1. Does the act extend the prohibition to the owners of the 
soil? In terms, it certainly does. ‘Any person ” who does 
the act is made lable to the penalty. And we can perceive 
no ground on which an exception can be implied. ‘The ob- 
vious purpose of the legislature was, to prevent the natural 
embankments from being broken up, and that, by prohibiting 
the removal of the sand and gravel composing them, by any 
body. If done by an owner, the damage would be as great 
as if done by a stranger. 

The argument on this part of the case was this; that if 
gravel were taken by a stranger without the consent of the 
owner, it would be a trespass as to him, and the intent of the 
legislature probably was, to declare the private tort a public 
one, and subject the trespasser to a penalty to the public, in 
addition to his liability for damages to the owner. But we 
see nothing in the statute from which to infer such an intent. 
It is as competent for the legislature, upon grounds of public 
policy, to declare an indifferent act injurious to the public, 
and prohibit it by penalties, as to do the same in respect to an 
act, which is at the same time tortious as against a private 
person. We can have no doubt, therefore, that it was the 
intention of the legislature to prohibit the owner, as well as 
all other persons, from breaking up and removing the beaches 
and gravel banks within the prescribed limits, whether they 
adopted the proper and constitutional means, and acted within 
their constitutional powers, in order to accomplish that intent, 
or not. 

2. But the other and far the more important question is, 
whether such a law is a taking, or appropriation to pr.blic 
use, of the land of all those who own land bordering on the 
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seashore, within the meaning of the Declaration of Rights, and 
whether it is a law which the legislature have no constitu- 
tional and legitimate authority to make, without providing 
compensation for such owners. 

The court are of opinion that such a law is not a taking of 
the property for public use, within the meaning of the con- 
stitution, but is a just and legitimate exercise of the power of 
the legislature to regulate and restrain such particular use of 
property as would be inconsistent with, or injurious to, the 
rights of the public. 

All property is acquired and held under the tacit condition 
that it shall not be so used as to injure the equal rights of 
others, or to destroy or greatly impair the public rights and 
interests of the community; under the maxim of the common 
law, sic utere tuo ut alienum non ledas. When the injury is 
plain and palpable, it may be a nuisance at the common law, 
to he restrained and punished by indictment. As where one 
bordering on a navigable river shouid cut away the embank- 
ment on his own land, and divert the. watercourse so as to 
render it too shallow for navigation. But there are many 
cases where the things done in particular places, or under a 
particular state of facts, would be injurious, when, under a 
change of circumstances, the same would be quite harmless. 
As the use of a warehouse for the storage of gunpowder, in a 
populous neighborhood, or for the storage of noxious mer- 
chandize, or the use of buildings for the carrying on of nox- 
ious trades, dangerous to the safety, health or comfort of the 
community. Whereas, in other situations, there would be no 
public occasion to restrain any use which the owner might 
think fit to make of his property. In such cases, we think, it 
is competent for the legislature to interpose, and by positive 
enactment to prohibit a use of property which would be inju- 
rious to the public, under particular circumstances, leaving the 
use of similar property unlimited, where the obvious considera- 
tions of public good do not require the restraint. This is 
undoubtedly a high power, and is to be exercised with the 
strictest circumspection, and with the most sacred regard to 
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the right of private property, and only in cases amounting to 
an obvious public exigency. Still, we think, the power exists, 
and has been long exercised in cases more or less analogous. 

The right to restrain owners of land in towns from erect- 
ing wooden buildings, except under certain restrictions, has 
never been doubted, or, if it has been, the doubt has long since 
been removed. So of the like nature are all laws to regulate 
and restrain the erection and use of furnaces and steam en- 
gines, and buildings designed for carrying on dangerous or 
noxious trades. 

The protection and preservation of beaches, in situations 
where they form the natural embankments to public ports and 
harbors, and navigable streams, is obviously of great public 
importance ; although on many parts of the coast the situation 
of the shores is such, that the removal of sand and gravel, by 
the owner, would not be of the least injury to any body. 

The importance of such natural beaches, in a public point 
of view, may be estimated by the case of Plymouth Beach 
The port of that ancient town was protected by a narrow 
strip of land, extending in front of it. In consequence of cut- 
ting away the wood upon it, or from some other cause, it was 
washed away and broken through by the wind and sea, and 
the navigation was in danger of being wholly destroyed. 
Under these circumstances, the public, the government both of 
the United States and of this Commonwealth, took measures, 
at great expense, to restore the beach, by artificial means, to its 
original condition. 

The regulation of particular beaches, imposing greater or 
less restraint upon the use of them by the owners, has been 
a subject of legislation from early times. Several of these acts, 
dating from periods anterior to the revolution, are to be found 
in the appendix to vol. 3 of the Special Laws. Some of 
these acts, and especially those of modern date, and those 
which prohibit the owner of land from using his herbage, 
either by mowing or grazing, do provide for a compensation 
to the owner, for the damage which he may sustain under the 
restraints of the act ; but many of them do not so provide. It 
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is extremely difficult to lay down any general rule, or draw 
a precise line between the cases where the restraint of the 
right of the owner is such that compensation ought to be pro- 


vided, and where the regulation is such only as to prevent a 


particular use of the property from being a public nuisance. 
Without hazarding an opinion upon any other quiction, we 
think that a law prohibiting an owner from removing the 
soil composing a natural embankment to a valuable, naviga- 
ble stream, port or harbor, is not such a taking, such an inter- 
ference with the right and title of the owner, as to give him 
a constitutional right to compensation, and to render an act 
unconstitutional which makes no such provision, but is a 
just restraint of an injurious use of the property, which the 
legislature have authority to make. 
Exceptions overruled.* 
Pope, for the defendant. 
S. D. Parker, for the Commonwealth. 


SD 


CoMMONWEALTH vs. T'Homas J. Woops. 


A weigher of vessels, appointed by the selectmen of a town, has no authority, under 
the Rev. Sts. c. 31, to exercise his office out of the limits of the town; and if he 
weighs and marks a vessel out of those limits, and gives a certificate, the owner or 
‘master will not be thereby protected from the penalty imposed for neglecting to 
have his vessel weighed and marked according to the provisions of that chapter: 
But the weigher is not liable, in such case, to the penalty imposed for placing 
marks on a vessel, contrary to the provisions of said chapter, or for giving a false 
certificate. 


Tuts was an indictment which alleged that the defendant, 
on the 5th of May 1845, having been before that time ap- 
pointed, by the selectmen of the town of Chelsea, a weigher 


* By St. 1846, c. 206, the St. of 1845, c. 117, was repealed as to part of said 
Tewksbury’s beaches in Chelsea, and $500 were ordered to be paid to him out 
of the treasury of the Commonwealth, “ as an indemnity for the loss suffered by 


‘him under the operation of said act, by reason of being unnecessarily debarred 


from the use of his land, for the purpose, as was intended, of securing the 


~ narbor of Boston.’’ 
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and marker of vessels for said town, according to the provi- 
sions of the Rev. Sts. c. 31, and being such weigher and 
marker for said town only, did unlawfully undertake and as- 
sume to be a weigher and marker of vessels and lighters in 
the city of Boston, not having been appointed or licensed by 
the mayor and aldermen of said city as such weigher, accord- 
ing to the 31st chapter of said statutes, and having no lawful 
authority under said chapter to weigh and mark vessels and 
lighters in said city, or elsewhere out of the limits of the 
town of Chelsea; and, in pursuance of such unlawful under- 
taking and assumption, did, at said Boston, weigh, examine, 
and mark with the marks required and specified in said chap- 
ter of said statutes, a vessel employed in said Boston, in trans- 
porting stone sold by weight, and gravel and sand, called the 
George & Henry, and without the limits of said town of 
Chelsea, and did then and there place certain marks on said 
vessel, contrary to the aforesaid provisions of said chapter of 
said statutes; whereby, by reason of the premises, and the 
force of the same chapter of the same statutes, he, the said 
Thomas J. Woods, then and there, for said offence, so as 
aforesaid committed, did forfeit a sum not exceeding three 
hundred dollars, to be appropriated according to law ; against 
the peace, &c. 

At the trial in the municipal court, it was admitted that 
the defendant was legally appointed by the selectmen of 
Chelsea, to weigh lighters and other vessels, according to Rev. 
Sts. c. 31; and there-was evidence that he, on the day men- 
tioned in the indictment, weighed and marked the vessel 
therein mentioned, while she was lying at a wharf in Boston, 
and that he, after so weighing and marking her, gave a 
certificate thereof to the master, dated Chelsea May 5th 1845, 
It also appeared that said vessel was registered or enrolled at 
Dennis, in the county of Barnstable, and was owned by per- 
sons residing in Rockport, in the county of Essex. 

The court instructed the jury, that if the defendant weighed 
and marked the vessel at a wharf in Boston, placing such 
marks on her as are required, by Rev. Sts. c.31, to be placed 
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on vessels by weighers, and gave a certificate thereof, dated 
at Chelsea, not having been appointed a weigher of vessels by 
the mayor and aldermen of the city of Boston, he was guilty 
of placing marks upon a vessel contrary to the provisions of said 
dist chapter of the revised statutes, and that they should find 
him guilty accordingly. The jury found the defendant guilty, 
and he alleged exceptions to the instructions of the court. 

Hl. H. Fuller, for the defendant. 

S. D. Parker, for the Commonwealth. 

Suaw, C. J. The defendant was indicted for an alleged 
violation of the Rev. Sts. c. 31, which provide for the weigh- 
ing and marking of lighters and other vessels employed 
in transporting stone, gravel and sand. 'The object is, to 
ascertain, by inspection, the weight of stone, &c. borne on 
a loaded vessel, by measuring the exact degree to which such 
vessel is sunk in the water below the level of the hight water 
line, and marking such degree on the stem and stern of the 
vessel, by permanent marks affixed. Sect. lst provides that 
the mayor and aldermen of the city of Boston and the select- 
men of every town, where lighters or vessels are employed in 
transporting stones, &c. shall annually appoint one or more 
weighers of vessels, who shall be sworn to the faithful dis- 
charge of the duties of that office. The statute then provides, 
in various sections, how vessels shall be weighed and marked, 
that a certificate shall be given by the weigher and the marks 
be reéxamined, and the certificate renewed annually. 

Sect. 8th imposes a penalty upon every owner or master 
of such vessel for not having his vessel weighed, marked and 
examined, or who shall remove any mark or alter his cer- 
tificate. 

Sect. 9th imposes a penalty upon every such weigher who 
shall be guilty of placing any such mark contrary to the stat- 
ute, or who shall give a false certificate. 

The indictment charges the defendant with a violation of 
this statute, in this, that being appointed a weigher by the 
selectmen of the town of Chelsea, he had no authority to 
exercise his office out of the limits of that town; that he did 
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unlawfully exercise the office in the city of Boston by weigh- 
ing and marking a vessel there, and was there guilty of placing 
on said vessel certain marks, contrary to the provisions of the 
statute, whereby he incurred a penalty, not exceeding $300, 
being the penalty prescribed under the 9th section. 

The last averment is not intended to charge that the de- 
fendant placed any false marks upon the vessel, but that he 
incurred the penalty of $ 9, by putting anyemarks upon the 
vessel as an authorized weigher, out of the limits of the town 
by which he was appointed. This is manifest from the bill 
of exceptions, which, after stating the facts admitted or proved, 
states the direction of the court, which was, that if the de- 
fendant weighed and marked the vessel in Boston, placing 
thereon the marks required by the statute, and gave a certifi- 
cate thereof, dated at Chelsea, not having been appointed a 
weigher by the mayor and aldermen of Boston, he had been 
guilty of placing marks, &c. and had incurred the penalty of 
the statute. 

It was contended, in behalf of the defendant that, being 
appointed a weigher of vessels under the statute, he had author- 
ity to execute the powers of his office any where within the 
Commonwealth, and therefore that his proceedings in weigh- 
ing and marking the vessel in question, and giving a certifi- 
cate thereof, was right,-and that consequently, neither he, nor 
the owner or master of the vessel, had incurred any penalty 
under the statute. 

It is true that the statute does not, in terms, limit the ex- 
ercise of the powers of this office to the town by which he is 
appointed ; but we think, by the true construction of the 
statute, he is appointed for such town, and that his power is 
limited, by necessary implication, to its local jurisdiction. 
He is an annual officer. ‘The mayor and aldermen of Boston 
and the selectmen of every town where vessels are employed, 
that is, of every maritime town, shall appoint one or more 
weighers; that is, as we construe the provision, one, where 
» small number only are likely to require the action of such 
officer, and more for the larger ports. He is to keep a book 
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in which the marks and admeasurements are to be accurately 
stated, which may be resorted to by any one concerned, 
should the accuracy or genuineness of the certificate be 
questioned. All these provisions indicate that he is re- 
garded as a local, stationary officer, and if limited at all, he 
must be limited by the boundaries of his town. It seems to 
have been the purpose of the legislature to have such officer 
established in every town where his services may be needed ; 
which could hardly be, if he could exercise his functions 
throughout the Commonwealth. 

Again; the statute prescribes the fees payable to this officer. 
Being a public officer, he is bound, on reasonable request, and 
the tender of his fees, to hold himself in readiness, and to ex- 
ecute the duties of his office, within his jurisdiction; and he 
would be responsible in damages for a neglect or refusal. 
Could he be required to go into other towns? If so, how 
far? But these fees must be regarded as his only compensa- 
tion for the responsibility he is under, and if officers from other 
towns, distant parts of the Commonwealth, can perform the 
same duties within his jurisdiction, there might be a competi- 
tion and underbidding, which might deprive him of the emolu- 
ments provided by law for his remuneration. 

But though the defendant cannot justify his proceeding as 
having a rightful authority to act as a weigher of vessels out 
of the town of Chelsea, yet we are of opinion that he has not 
incurred the penalty prescribed by $ 9, before cited. That is 
intended to punish an actual officer who shall abuse the trust 
reposed in him, and act contrary to his duty and his oath. 
It applies to “every such weigher who shall be guilty of 
placing any such mark, contrary to the provisions of this 
chapter, or who shall give a false certificate.” It does not 
apply to a mere unauthorized person, who shall profess and 
undertake to act as a weigher. 

But it follows, as a necessary consequence, that the act and 
certificate of such unauthorized person is wholly void, and 
affords no impunity, to the owner of the vessel thus weighed 
and marked, against the penalty of $ 8, although a certificate 
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is given, and given by a person authorized to execute the 
office in another town. It is like the service of process by a 
sheriff or constable out of his precinct ; it is merely void. 

If it is said that an owner may be misled, and suppose his 
vessel is safe when she is not, the answer is, that if a person 
thus unauthorized should falsely represent himself to be an 
officer appointed for the place where he executes his office, 
and the owner is deceived by it, such person may be liable, in 
an action on the case, for the damage the owner may incur 
by such deceit. 

On the grounds stated, the court are of opinion that the 
exceptions are sustained, that the verdict must be set aside 


and a 
New trial granted. 


ComMMONWEALTH vs. Wiuiu1aAmM FE. Lipsey. 


A person, who is employed to collect bills for the proprietors of a newspaper estab- 
lishment, and converts to his own use the money which he collects for them, is 
not such an agent or servant as is intended by the Rey. Sts. ec. 126, § 29, which 
prescribe the punishment of embezzlement by agents and servants. 


TuIs was an indictment on the Rev. Sts. c. 126, $ 29, 
which provide (among other things) that “if any agent, clerk, 
or servant of any private person, or of any copartnership, shall 
embezzle, or fraudulently convert to his own use, or shall take, 
or secrete, with intent to embezzle and convert to his own 
use, Without consent of his employer or master, any money 
or property of another, which shall have come to his possés- 
sion, or shall be under his care, by virtue of such employ- 
ment, he shall be deemed, by so doing, to have committed the 
crime of simple larceny.” 

At the trial in the municipal court, before Cushing, J. it 
appeared that the defendant had been employed by White, 
Lewis & Co., publishers of a newspaper called the New Eng- 
land Washingtonian, to collect their bills, for a commission of 
ten per cent: That in the course of this employment, he had 
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received parcels of bills, at three several times, on the first two 
of which he had made collections, for which he had duly ac- 
counted to his employers, paying over the money received, 
deducting his commission: That the last parcel was collected 
by him, but that the bills were never accounted for, nor the 
money paid over by him; and that he had admitted that he 
had converted the proceeds to his own use. 

The judge instructed the jury, that the defendant was a 
servant or agent of White, Lewis & Co., within the aforesaid 
statute provision, and the jury returned a verdict of guilty. 
But as the question of law was, in the opinion of the judge, 
so doubtful as to require the decision of the supreme judicial 
court, he made the foregoing report of the case, pursuant to 
the Rev. Sts. c. 188, $ 12. 

J. F’. Moore, for the defendant. 

S. D. Parker, for the Commonwealth. 

Dewey, J. In the case of Commonwealth v. Stearns, 2 
Met. 343, cited by the defendant’s counsel, it was decided, 
that an auctioneer who receives money on the sale of his em- 
ployer’s goods, and converts it to his own use, is not such an 
agent or servant as is intended by the Rev. Sts. c. 126, $ 29. 
That case is decisive of the present. 

A distinction was suggested by the attorney for the Com- 
monwealth, between the two cases, namely, that an auc- 
tioneer is an agent for many persons, and must, of necessity, 
have the authority to intermingle the moneys received from 
various sales. 

The present case, as stated in the report, sets forth only 
the agency of the defendant as a collector of bills for a single 
newspaper establishment; but practically we know very well 
this class of agents are employed in a collecting tour, by many 
different offices. We do not, however, think that the liability 
of the party to the penalties for an act of embezzlement de- 
pend so much upon that circumstance as upon the nature of 
the agency, and more especially upon the right of property in 
the specific article alleged to have been embezzled. 


In the case of a domestic servant, and, to some extent, in 
6 * 
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the case of a special agency, the right of property and the 
possession continue ‘in the principal, and a disposal of the 
property would be a violation of the trust, and an act of em- 
bezzlement. But cases of commission merchants, auctioneers, 
and attorneys authorized to collect demands, stand upon a 
different footing; and a failure to pay over the balance due 
to their employers, upon their collections, will not, under the 
ordinary circumstances attending such agency, subject them 
to the heavy penalties consequent upon a conviction of the 
crime of embezzlement. 
New trial ordered. 


CoMMONWEALTH vs. Cuarues J. Hap.uey. 


When a person is indicted on the Rev. Sts. c. 47, §§ 1, 2, for presuming to be a com- 
mon seller of spiritous liquor, and also for selling spiritous liquor in a single in- 
stance, to be used in or about his house or other buildings, without being first 
duly licensed as an innholder or common yvictualler, and is proved to have done 
the acts charged in the indictment, he is liable to the penalties imposed by those 
sections, although he was not the owner nor lessee of the building in which the 
sales were effected, and was merely a hired agent or bar-tender, without any inter- 
est in the profit of the sales, and acted in the presence and under the control of 
his employer; unless his employer was duly licensed as an innholder or common 
victualler. 


Suaw, C.J. The present case, which comes before the 
court upon exceptions, presents a question of great import- 
ance, affecting the administration of the license laws of this 
Commonwealth. The defendant was indicted upon the 
$$ 1 and 2 of c. 47 of the revised statutes; and by a gen- 
eral verdict was convicted on both. Exceptions were taken 
to the directions of the judge before whom the indictment 
was tried in the municipal court. It appears by the bill of 
exceptions, that evidence was introduced in support of the in- 
dictment, tending to show sales of spiritous liquors to be used 
in acertain shop, which sales were effected therein by the de- 
fendant. On this proof the public prosecutor relied‘to prove 
the sale by the defendant, as charged in the indictment. 

The bill of exceptions then states that “the defendant 
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offered evidence to show that the premises in which the sales 
were effected were not leased to him; that he was not the pro- 
prietor nor owner thereof; that he was merely a hired agent, 
having no interest in the profits, and acting in the presence and 
under the control of his employer; and he contended, that to 
support the indictment, the government must show that the 
spiritous liquor was to be used in his house, or other build- 
ing, and that if the defendant was a mere bar-tender or hired 
agent, he was not liable under the statute.”” The judge de- 
clined so to direct the jury, but directed them “that such 
evidence could not be a sufficient defence under the statute, 
and that if the jury believed that sales were effected by the 
defendant in the manner before stated,in the house of an- 
other as a hired agent or bar-tender, he was liable under the 
statute.” 

The court are of opinion that these directions were right. 
The evidence first offered on the part of the prosecutor con- 
stituted a prima facie case to support the indictment. The 
Rev. Sts. c. 47, provide, in $ 1, that no person shall presume 
to be a common seller of wine, brandy, &c. unless first 
licensed as an innholder or common victualler. Sect. 2 pro- 
vides, that if any person shall sell any spiritous liquor, to be 
used in or about his house or other buildings, without being 
duly licensed, he shall forfeit, &c. Any person incurs the 
penalty of the first section, who habitually sells to persons in- 
discriminately, although he does not profess to be or ap- 
pear to exercise the vocation of an innholder or common 
victualler. Commonwealth v. Pearson, 3 Met. 449. Any 
person incurs the penalty of the second section, by selling any 
quantity, in a particular instance, to be used in his house. 
Commonwealth v. Thurlow, 24 Pick. 374. When, therefore, 
it was shown that the defendant was making sales of the 
prohibited article, in a shop adapted for the purpose, to be 
used on the premises, he was thereby doing acts implying 
that he claimed and had ‘possession and control of the article 
sold, and also, that he had such actual and uncontrolled pos- 
session, occupation or use of the shop and place of sale and 
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consumption, as were necessary and sufficient to accomplish 
the act which the law expressly prohibits. Unless, therefore, 
something further were shown by way of justification or 
excuse, the defendant must be convicted. The true question 
therefore is, whether the evidence offered by the defendant, 
if it had been admitted, showing that the premises were not 
his own, but that he acted as the agent and under the au- 
thority of another person, without showing that such person 
was licensed, would constitute such excuse or justification. 

Then we are brought to the question of construction, i 
indeed there be room for construction, of those words of the 
statute, ‘‘any person who shall sell.’’ It appears to us that 
one who offers an article for sale, either upon the application 
of the purchaser or otherwise, and who, when the offer is 
accepted, delivers the article in pursuance of the offer, does 
sell”? or make.a sale, according to the ordinary sense and 
meaning of that term. It would seem strange and contradic- 
tory, to maintain that one who sells goods on commission, or 
as the factor, agent or salesman of another, does not sell them. 
The argument assumes that a sale must be construed to be 
a contract by which the owner of property alienates it and 
transfers his title to another. But this is a very limited view 
of the subject. It is not less a sale, and even a valid sale, 
when made by the authority of the owner. So, the naked 
possession of property, however obtained, is some evidence of 
title ; the holder may make a sale de facto, which can only 
be defeated by one having a higher title, and which may be 
ratified by the assent of the owner. 'The statute prohibits all 
sales by unlicensed persons, as well sales de facto as sales by 
an owner, and therefore the case is within the words of the 
statute. 

But it is equally within the spirit of the statute. In con- 
struing an act of the legislature, as in construing every other 
instrument, we are to look at the entire act, and every pro- 
vision and clause in it, in order to ascertain the meaning and 
intent. And although the same latitude of construction is 
net allowed in criminal prosecutions as in civil suits, still 
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the subject matter is not to be overlooked. The language of 
the statute is to be so construed, when it reasonably can be, 
as to promote, rather than defeat the obvious purposes of the 
legislature. Now, in reading this statute, it is impossible not 
to perceive that the plain and governing purpose of the stat- 
ute is to restrain and prevent the disorders, breaches of the 
peace, riot, patiperism and crime, which would arise from the 
too free use and too easy mode of obtaining intoxicating 
liquor in small quantities, and to accomplish this by prohibit- 
ing the indiscriminate sale of it, by disorderly, unsuitable and 
unlicensed persons. The contemplated mischiefs arising from 
the actual sales would not be less, although the conduct of 
the seller should also be unlawful in other respects; as when 
he has obtained the property by finding, and converted it to 
his own use, or taken it tortiously by an act of trespass, or 
actually stolen it. Would a shop opened by an unlicensed 
person for the indiscriminate sale of spiritous liquors be less 
a nuisance because it is also a receptacle of stolen goods? or 
because the liquor actually sold in it has been stolen? I 
shall not be understood to intimate, that stealing or receiving 
stolen goods, or goods obtained unlawfully, would be punish- 
able under this statute, as a substantive offence; but only 
that the actual sale of intoxicating liquor is not the less within 
the mischiefs, and the express prohibition of the statute, be- 
cause the subject of the sale has come unlawfully to the pos- 
session of the seller. 

The construction contended for by the defendant, by which 
the actual seller should exempt himself from the penalty of the 
law, by showing that he sold for the use and benefit, and by 
the authority of another person, would let in all the mischiefs 
intended to be prevented by the statute. A person residing 
out of the State and beyond the jurisdiction of its laws, by 
taking the lease of shops, and employing selling agents and 
bar-keepers, might wholly defeat the salutary objects of the 
law. 

It is then urged, secondly, as an excuse for the defendant, 
that he offered to show that he was a hired agent, having no 
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interest in the profits, and acting in the presence of and under 
the control of his employer. As to his being an agent, the 


considerations already stated apply to it. As to his acting in, 


the presence of his employer, we think that circumstance 
would make no difference, if the defendant was the ostensible 
actor in the sale ; because one who sells for another, although 
in his presence, does yet sell; and the law fixes the penalty 
upon him who does the act. We are to understand, in the 
present case, that the sale was actually made by the defend- 
ant; otherwise, he would not have been convicted by the 
iury. Ifthe employer should expressly or tacitly command, 
direct or instigate him to do it, both might be liable ; for it 
is a general rule of law, in cases of tort, that when two or 
more are guilty, as actors or participators, of one and the same 
offence, each is severally liable to the penalty, and either may 
be severally prosecuted for it. But the command of the mas- 
ter will afford no justification or excuse to the servant making 
the sale, because it is an unlawful command, which he is not 
bound to obey, and for the doing of which he can have no in- 
demnity from the employer. ‘These points are familiar, and 
are well stated in the authorities cited in the argument. 
Thus it is stated in 1 Bl. Com. 429, 430, “if the servant com- 
mit a trespass by the command or encouragement of his 
master, the master shall be guilty of it, though the servant 
is not thereby excused, for he is only to obey his master in 
matters that are honest and lawful.’ So in 2 Dane Ab. 316, 
‘““the command of a superior to an inferior to commit a tort 
excuses the latter in no case but that of a wife. Such 
inferior, as servant, is bound to perform only the lawful 
commands of his superior; and the inferior person must 
know, too, when he does an injury, and if he has to pay for 
it, he has no remedy against his master, except he deceives 
him.” Perkins v. Smith, Sayer, 40, and 1 Wils. 328. 
Taken in connexion with the established maxim, that 
ignorance of the law excuses no one from the penalties of its 
violation, it seems to follow as a necessary consequence, that 
a salesman or bar-keeper cannot excuse himself by show’ng 
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that he did the act by the order, or in the presence of his em- 
ployer. Whether if the owner, being on the spot, should 
direct a wife, apprentice or servant, to draw or pour out the 
liquor, or to deliver it, or even to receive payment for it, the 
subordinate would be liable, is a question which we are not 
called upon to decide, and which must depend much on the 
circumstances of particular cases. It might give rise to a 
question of fact, whether the act done by the subordinate 
would amount to an actual sale. At all events, the principal, 
being actively and ostensibly engaged in the transaction, 
would be unquestionably amenable to the law; and this con- 
sideration would render the question of the liability of the 
subordinate of less practical importance to the due execution 
of the law. 

But where one acts as an agent under a general authority 
to sell for account of another, we are of opinion that sales of 
liquor made by him are equally opposed to the letter and 
spirit of the law, as if he were selling his own property, on his 
own account, and for his own profit. 

It is urged, thirdly, as an argument against this view of 
the law, that if correct, every bar-keeper and salesman must 
himself be licensed, or he would subject himself to the pen- 
alties of the law, which could not have been contemplated 
by the legislature. But we think this is not a sound conclu- 
sion from the premises. An innkeeper or retailer has a law- 
ful authority, under his license, to sell spiritous liquors under 
certain restrictions, at a place designated. One may do lawful 
acts by an agent, and the maxim qui facit per alium facit per 
se makes them, in legal contemplation, his own; and his 
license will authorize him to employ persons under him, and 
will be their justification. 'This right must, of course, have 
its reasonable limits. We do not mean to intimate that one 
can make a general assignment of his license, because the law 
contemplates a personal trust; but that he may authorize 
others to act with and under him, in executing the powers 
granted to him by the license. All, therefore, that an agent 
or bar-keeper has to do, im order to secure an immunity from 
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the penalties of the law, is, not to obtain a license himself, 
but to be well assured that his employer has one. 

A fourth argument against the construction which we have 
_adopted is drawn from that provision of the statute which 
makes the penalty to depend on selling liquor, “to be used 
in or about hzs house or other buildings.” ‘The argument 
seems to be founded on the consideration, that the seller of 
spirit must prohibit the purchaser from using it on the prem- 
ises, and for that purpose must have such an ownership or 
possession of the place as to enable him legally to enforce his 
proprietary right. But this is not the idea suggested by the 
statute. It is not the using of it on the premises which 
makes the sale penal, but the purpose for which it is sold. The 
act of the seller is complete when he has made the sale; and 
the question whether it was soid for the purpose of being 
used on the premises must be judged from the declaration and 
conduct of the purchaser at the time, his previous conduct and 
habits, and all the circumstances of the case, from which the 
understanding of the parties can, in general, be safely inferred. 
But if a retailer should sell liquor to any one under an honest 
. belief, founded on the obvious circumstances, that it was to be 
carried away, and the purchaser should nevertheless drink it 
on the premises, against the will of the seller, it is difficult to 
see what legal remedy the seller could have, or how his title 
to the possession of the premises could make any difference. 
The words ‘‘his house,” construed with reference to the sub- 
ject matter, seem to designate the place where he sells or 
carries on the business of selling liquor. ‘The act of selling, 
and the control and possession of the article sold, at the place 
of sale, indicate an actual possession or claim of possession, on 
the part of the seller, and the terms “his house or other 
buildings ” indicate the extent of the premises in which he has 
or claims to have possession, for any purpose connected with 
the use of spiritous liquors. If, therefore, a man should get 
possession of premises wrongfully, as by forcible entry and 
detainer, or by trespass or disseizin, and should ‘here sell 
bpiritous liquors to be used on the premises thus obtained, - 
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they would be sold, we think, to be used in Ais house, within 
the meaning of the statute, and he would incur the penalty. 
Exceptions overruled. 


C. G. Davis, for the defendant. 
S. D. Parker, for the Commonwealth. 


—_——_——— 


THe City Bank at Provipence vs. ALEXANDER 
FULLERTON. ; 


The provision in S¢. 1842, c. 56, § 1, that a person arrested on mesne process or exe- 
cution, for any debt, might give notice to the officer having him in custody, or, if 
he should be then bailed, to the officer who made the arrest, of his desire to take 
the oath prescribed for poor debtors confined on execution, applied to persons 
committed on execution, and authorized a debtor, who was thus committed and 
had given bond for the liberty of the jail limits, to give such notice to the jailer. 

While St. 1842, c. 56, was in force, a debtor, who was committed on an execution 
that issued on a judgment recovered by a corporation established by the laws of 
another State, and which had no place of business or officer in this State, caused 
his desire to take the poor debtors’ oath to be made known to a justice of the peace, 
who appointed the jailer’s office and the 9th of May, at 3 o’clock, P. M., as the 
place and time for the examination of the debtor, and issued a citation, an attest- 
ed copy of which was delivered by the proper officer to the person who was attor- 
ney for said corporation, in the suit in which said judgment was recovered, on the 
8th of May, at 11 o’clock, A. M. at his office, which was half a mile from the office 
of the jailer: The corporation did not appear at the time and place appointed; but : 
two magistrates then and there administered the oath to the debtor, and made the 
proper certificate thereof, and he never surrendered himself to the jailer, to be 
held in close confinement. Held, in an action on the bond for the liberty of the 
jail limits, that the notice to the corporation was according to law, that the debtor 
was lawfully discharged, and that the action could not be maintained. 


Dest on a bond for the liberty of the jail limits. The case 
was submitted to the court upon the following agreed state- 
ment: | 

“ Jonathan Robinson was committed to the jail in Boston, 
on the 8th of May 1843, on an execution which issued upon 
a judgment recovered against him by the plaintiffs. After- 

wards, on the same day, said Robinson, as principal, and the 
defendant, as his surety, executed the bond declared on, which 
was in the form prescribed by the Rev. Sts. c. 97, $ 63; and 
said Robinson was thereupon admitted to and had the liberty of 
the jail limits, and on the same day represented to the keeper 
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of the jail that he was desirous to take the benefit of the law 
for the relief of poor debtors. The keeper of the jail forth- 
with made the same known to a justice of the peace, who 
thereupon, on said 8th of May, appointed the 9th of said May, 
at 3 o’clock, P. M., and the office of the keeper of the jail, as 
the time and place for the examination of said Robinson; and 
the said justice, on said 8th of May, issued a citation, to that 
effect, to the plaintiffs, which was served no otherwise than 
by delivery, by a proper officer, of an attested copy thereof to 
the person who was the attorney of the plaintiffs in their suit 
against said Robinson, at his office in State Street, Boston, 
at 11 o’clock, A. M. on said 8th of May; said attorney’s of- 
fice, and also his residence, being more than half a mile from 
the office of the keeper of said jail; and the plaintiffs being a 
corporation established by the laws of Rhode Island, and hav- 
ing no place of business, nor any officer resident in this Com- 
monwealth. 

‘On said 9th of May, two justices of the peace and of tho 
quorum, and the said Robinson, appeared at the time and 
place appointed in the aforesaid citation, and after waiting 
there for one hour, to give time for the plaintiffs to appear, 
and the plaintiffs not appearing, an examination of said Rob- 
inson was had by said justices, and they thereupon adminis- 
tered to him the oath, and made the certificate prescribed by 
the Rev. Sts. c. 98, $$ 9, 10. The said Robinson did not, 
within ninety days from the day of his commitment on the 
execution, surrender himself to the keeper of said jail, to be 
held in close confinement; nor did he” pay or satisfy the 
amount of said execution.” 

On these facts, it was agreed that, if said Robinson was 
lawfully discharged by the aforesaid proceedings, the plain- 
tiffs should become nonsuit; otherwise, that the defendant 
should be defaulted, and damages be assessed in such manner 
as the court might direct. 

G. M. Brown, for the plaintiffs. The proceedings in this 
case were while S¢. 1842, c. 56, was in force, which provided 
that a person, arrested on mesne process or execution, might 
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‘sive verbal or written notice to the officer having him in 
custody, that he is desirous to take the poor debtors’ oath, and 
the said officer shall forthwith make known the same toa 
justice of the peace, who shall appoint a place and a time for 
the examination, and give notice thereof to the plaintiff or 
his agent or attorney, in the manner and on the terms pro- 
vided in the Rev. Sts. c. 94, $$ 16-19, for notifying parties 
in taking depositions.”” This St. of 1842 does not apply to 
persons conumiited on execution, and therefore the case at bar 
falls within the Rev. Sts. c. 98, which require thirty days’ 
notice to be given to a creditor of his debtor’s intention to take 
the poor debtors’ oath. 

If the St. of 1842 did apply to this case, yet the debtor did 
not conform to that statute. 'The notice by the debtor should 
have been given to the officer who arrested him, and not to the 
jailer ; for he was not in the custody of the jailer. Codman 
v. Lowell, 3 Greenl. 52. Cargill v. Taylor, 10 Mass. 208. 
The notice to the plaintiffs was not served on them, nor on 
any agent or attorney of theirs, but on him who was their 
attorney in the original suit. His power and duty, as their 
attorney, ceased upon the issuing of the execution, if not 
upon the rendition of the judgment. T%pping v. Johnson, 
2 Bos. & Pul. 357. Kellogg v. Gilbert, 10 Johns. 220. 
2 Greenl. on Ev. $ 141. The time of notice was too short, 
_ being only twenty eight hours. The rule, under the S¢. 
of 1842, is that of Rev. Sts. c. 94, § 18, viz. “allowing not 
less than twenty four hours after such notice, before the time 
appointed for taking the deposition, and also allowing time 
for travel to the place appointed, after being notified, not less 
than at the rate of one day, Lord’s days excluded, for every 
twenty miles’ travel.” So that, even if the attorney were the 
proper person to receive notice, he had not legal notice. The 
day on which notice is given should be excluded. Bigelow 
v. Willson, 1 Pick. 494, 495. 

No proceedings under St. 1842, c. 56, however correctly 
adopted, could discharge a debtor committed on execution. 
That statute gives no authority to administer the poor debtors’ 
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oath, and does not state the effect of the oath. Besides; it is 
repealed by St. 1844, c. 154, which has provided for service 
of notice on the creditors’ attorney in the original suit, and 
thereby shown that the S¢. of 1842 did not Bek to the 
present case. 

Whiting, for the defendant. The service was rightly 
made on the attorney in the original suit. In legal presump- 
tion, an attorney in a suit remains such until the execution is 
satisfied. His authority is not ended by the commitment 
of the execution debtor. The time of notice was sufficient. 
T'wenty four hours and a pro rata time for travel, viz. at the 
rate of one day for twenty miles, are allowed by Rev. Sts. 
ce. 94,918. Vinal v. Burrill, 16 Pick. 401. 

The St. of 1842, if it stood alone, might not authorize the 
discharge of a poor debtor. But it is to be considered as part 
of the revised statutes in pari materia. Besides; it speaks, 
in § 4, of the debtor’s being discharged on examination. 

The other points raised by the plaintiffs were decided 
against them, in Jenkins v. Newell, 9 Met. 303. 

Hvusparp, J. It has been argued in this case, that the St. 
of 1842, c. 56, did not apply to commitments on execution, and 
therefore left in full force the provisions of the Rev. Sts. c. 98, 
on that subject; and consequently that a debtor imprisoned 
on execution, and intending to take the benefit of the poor 
debtors’ oath, was compelled to follow the directions of the re- 
vised statutes. It is also argued, that if the case was within the 
St. of 1842, the notice of the debtor’s intention was not served 
by the proper officer, and that the proceedings, therefore, do 
not affect the plaintiffs. 

These questions were considered by this court in the late 
case of Jenkins v. Newell, 9 Met. 303; and it was there set- 
tled, that the St. of 1842, c. 56, was additional and remedial, 
and was intended to include within it, as well the cases of 
persons arrested on execution as on mesne process. And it 
was also held, that in case of an arrest and commitment on 
execution, the jailer was the proper officer to whom the 
debtor was to give notice of his intention to take the oath, 
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as being the officer holding him in custody, within the mean- 
ing of the statutes, notwithstanding a bond had been given for 
the liberty of the prison limits; and that the statute was in- 
tended also to shorten the time of notice, in both cases, from 
thirty days, to the time prescribed to be given for taking 
depositions. 

A third point has also been raised, viz. that the notice was 
not served on the creditors, nor on any attorney or agent of 
theirs ; that the statute required it should be served on the 
person who és the agent or attorney, and not one who was 
the attorney; for non consfat that the former attorney re- 
mains such. And sundry authorities have been cited to shaw 
the extent of an attorney’s powers after judgment rendered, 
which are summed up in 2 Greenl. on Ev. $141. But in 
the construction we give to the statutes, we think it unneces- 
sary to consider how far, at common law, the objection, as 
presented, would avail the plaintiffs. The Rev. Sts. c. 98, 
§ 3, provide that the citation, issued in behalf of a person, com- 
mitted on execution, shall be served on the creditor, by read- 
ing it to him, or by leaving a copy at his last and usual place 
of abode, if he is alive and within the State; otherwise, that 
it shall be served in like manner on the person who was his 
attorney in the suit ; and if there is no such attorney within 
the State, that the copy shall be left with the clerk of the 
court, &c. The St. of 1842, c. 56, $ 1, in respect to persons 
arrested on execution, provided that the justice should “ give 
notice thereof to the plaintiff, or his agent or attorney, in man- 
ner and on the terms provided in the 16th, 17th, 18th and 19th 
sections of the 94th chapter of the revised statutes, for notify- 
ing parties in taking depositions.’’ The provisions of c. 98, $ 3, 
were not, we think, intended to be repealed by $ 1 of St. 1842, 
c. 56; and as the two statutes relate to the same subject matter, 
they are to be construed together. But if those provisions are 
affected by that statute, it is by reference to c. 94, $ 16, mak- 
ing a service on the attorney of the same effect with a service 
on the creditor. Whether this is so or not, it is unimportant 
now to determine; as the judgment creditors, in the present 
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case, Were a corporation in another State, and the service, 
therefore, on the attorney of record was within the letter of 
either statute, as well as within their spirit. We are satisfied, 
therefore, that the service is free from any legal objection. 

It is further urged against the regularity of the proceedings 
in this case, that the time given, between the service of the 
notice and the hearing, was insufficient ; that, in the calcula- 
tion, the day on which the notice was given should have 
been excluded, or, if not, still that twenty four hours’ notice is 
required, and not less than one day for travel, and therefore 
the notice should have been at least to May 10th at 11 o’clock, 
to comply with the law. This objection is predicated upon 
the Rev. Sts. c. 94, $ 18, which are as follows: ‘‘ The notice 
shall be served, by delivering an attested copy thereof to the 
person to be notified, or by leaving such copy at his place of 
abode, allowing, in all cases, not less than twenty four hours 
after such notice, before the time appointed for taking the 
deposition, and also allowing time for his travel to the place 
appointed, after being notified, not less than at the rate of one 
day, Lord’s days excluded, for every twenty, miles travel.” 
The object of the statute is very clear. The person notified 
shall have not less than twenty four hours’ notice before the 
time required for his attendance ; and if he has to travel to 
the place of attendance, he shall have sufficient time for that 
purpose, not less than at the rate of one day for every twenty 
miles’ travel. The time and distance are measured by hours, 
and therefore fractions of a day may be computed, both as tc 
notice and the time necessary to reach the place of appoint- 
ment. In the case at bar, the notice was served on the 8th 
of May, at 11 o’clock, and the time appointed for the hearing 
was 3 o’clock, P. M. on the next day. The law requires no 
exclusion of a day, in prescribing the notice, but requires 
merely a specific number of hours. Here more time than 
twenty four hours was given; the distance was half a mile, 
which, at the rate of twenty miles’ travel to the day, would 
not require more than half an hour’s additional notice ; and 
consequently the time allowed for travel, as wel) as for notice, 
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was within the provision of the statute, giving it a strict 
construction. 

But whether such a rigid construction as to time, where 
the party lives but a short distance, and the magistrates allow 
an hour before proceeding to hear the case, is to be given to 
the statute, it is not now necessary to determine. 

Plaintiffs nonsutt. 


———_————— 


GrorGe Coouipce vs. Wituiam 'T'. Cuoate & others. 


Game cocks are not implements of gaming, within the meaning of Rev. Sts. e. 50, 
§ 19, and c. 142, § 2, and cannot be lawfully seized on a warrant commanding the 
seizure of such implements. 

The measure of damages, in an action of trespass for taking, carrying away and 
destroying game cocks, is their actual value to the plaintiff, as articles of mer- 
chandize or sale, whether the market for them is in this State or elsewhere. 


Trespass for taking, carrying away and destroying eight 
game cocks. At the trial in the court of common pleas, 
before Wells, C. J. it was in evidence that, on the night of 
February 3d 1844, the plaintiff had eight game cocks, at a 
place called the Horn Pond House, in Woburn, in the county 
of Middlesex, in a room in which there was a cockpit, in 
which cock-fighting was then carried on; and that some of 
the defendants then and there took and carried them away, 
and afterwards destroyed them: It appeared that the defend- 
ant Choate was a deputy of the sheriff of Middlesex; and 
there was evidence tending to prove that Choate went to said 
house, on said night, in his official capacity, and required the 
attendance of the other defendants as a posse. 

In order to justify the acts charged in the plaintiff’s dec- 
laration, the defendants offered in evidence, Ist, a sworn com- 
plaint made to a justice of the peace for the county of Middle- 
sex, on the 5th of February 1844, conformably to the Rev. 
Sts. c. 50, § 19, and c. 142, § 2, alleging that the complainant 
had probable cause to suspect, and did suspect, that said Horn 
Pond House was unlawfully used as and for a common gam- 
ing house, for the purpose of gaming for money or other 
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property, and that idle and dissolute persons resorted to the 
same for that purpose, and praying that a warrant might 
issue, commanding the sheriff or his deputy, or any consta- 
ble of Woburn, to enter into said house, and there to arrest 
all persons who should be there found playing for money or 
otherwise, and also the keeper of the same, and to take inte 
custody all the implements of gaming as aforesaid, and tc 
keep the said persons and implements, so that they might be 
forthcoming before said justice, to be dealt with according to 
law; 2d, a warrant issued by said justice, directed to the 
sheriff of said county or his deputy, or any constable of 
Woburn, commanding them forthwith, and with necessary 
assistants, to enter into said house, and there to search for 
implements of gaming, and there to arrest all persons who 
should be found playing for money, &c. (according to the 
prayer of the complaint;) 3d, a return of said warrant, made 
by the defendant Choate, that he had taken the bodies of 
seven persons, (named, ) and also twenty four game cocks, and 
a cockpit, and had them before said justice, for the purpose 
mentioned in the warrant; 4th, a copy of the record of: the 
said justice as follows: ‘‘ Middlesex ss. February 5, 1844. 
Having heard credible witnesses, duly sworn to testify the 
truth, the whole truth, and nothing but the truth, in relation 
to the premises, it-is considered by me that the said game 
cocks and cockpit are instruments of gambling, and were, at 
the time of their taking by the officer, actually used in un- 
lawful games in the said tavern house, and it is therefore 
ordered by me, that the said game cocks and cockpit be 
destroyed, as is by law provided.” 

The judge permitted the said documents to be read to the 
jury; but he ruled that the defendants were not thereby jus- 
tified in taking, carrying away or destroying said game cocks, 
because they were not apparatus or implements of gaming, 
within the meaning of the Rev. Sts. c. 50, $ 19, and c. 142, 
§ 2, in such a sense that they could be seized by an officer 
on a warrant, or destroyed by order of a magistrate. 

On the question of damages, the judge ruled, that if the jury 
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believed that the defendants acted from good motives, and in 
the belief that they were in the due execution of legal pro- 
cess, the measure of damages should be the actual value of 
the property taken and destroyed ; that the jury, in determin- 
ing this value, were not confined to the market value of com- 
mon fowls, but should allow the plaintiff whatever the game 
cocks were worth to him, as articles of merchandize or sale, 
whether the market for them was to be found in this Com- 
monwealth or elsewhere ; allowing, if they were sent abroad, 
a proper deduction for the hazard and expense of their trans- 
portation. 

The jury found a verdict for the plaintiff for $75, and the 
defendants alleged exceptions to the aforesaid rulings. 

Nelson, for the defendants. 

EH. D. Sohier §& Welch, for the plaintiff. 

Wivpet, J. The defendants’ counsel, in support of their 
exception to the ruling that game cocks are not apparatus or 
implements of gaming, relies on the Rev. Sts. c. 50, $ 19, 
which authorize and require any justice of the peace, or any 
police court, on complaint made on oath by any person, ‘“ that 
he suspects or has probable cause to suspect, that any house 
or other building is unlawfully used, as and for a common 
gaming house, for the purpose of gaming for money or other 
property,” to issue a warrant ‘‘ commanding the sheriff or his 
deputy, or any constable, to enter into such house or building, 
and there to arrest all persons who shall be there found play- 
ing for money or otherwise, and to take into their custody all 
the implements of gaming as aforesaid, and to keep the said 
persons and implements, so that they may be forthcoming 
before such justice or police court, to be dealt with according 
to law.” ‘The 142d chapter, $$ 1, 2, also authorizes magis- 
trates to issue warrants to search for and seize (among other 
things) “any gaming apparatus or implements used, or kept 
and provided to be used, in unlawful gaming, in any gaming 
house,’’ &c. 

It has been argued for the defendants, that fighting or game 
cocks may be considered as implements of gaming, within 
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the true construction of the statute ; that all things, by which 
an illegal game is played, must have been intended to be 
taken by the officer ; and that, in order to carry out this intent 
of the law, the meaning of the word “implements” should not 
be restricted to its strictest sense, but should be enlarged from 
a literal to a reasonable meaning. But we cannot adopt any 
such construction of a penal statute. ‘The rule of construc- 
tion of all penal statutes is well established, and is unquestion- 
able. Where a statute inflicts a penalty or fine on the offend- 
er, or a forfeiture of his property, it is to be taken strictly. 
For it is said, ‘“whenever any ambiguity arises in a statute 
introducing a new penalty or punishment, the decision shall 
be on the side of lenity and mercy, or in favor of natural 
right and liberty ; or, in other words, the decision shall be 
according to the strict letter, in favor of the subject.” 1 BI. 
Com. 88, Christian’s note (19.) But all statutes are to be 
construed according to the popular meaning of their language, 
if that meaning can be clearly ascertained, except as to tech- 
nical terms, which are to be taken in their legal sense. And 
we are of opinion that the meaning of the word “ imple- 
ments” is clearly ascertained. It is thus defined in Jacob’s 
Law Dictionary: ‘ Things necessary in any trade or mystery, 
without which the work cannot be performed ; also the fur- 
niture of-a house, as all household goods, implements, &c. 
And implements of household are tables, presses, bedsteads, 
and the like.” A similar meaning of the word is given in 
Williams’s and in 'T'omlins’s Law Dictionaries, referred to by 
the plaintiff’s counsel; and it does not appear that it has 
ever been used to denote animals or beings having life. In 
the several statutes cited by the plaintiff’s counsel it was 
manifestly not so used, according to the maxim, noscitur a 
sociis. We are therefore of opinion that the words “imple- 
ments of gaming” were not intended to include fighting 
cocks, or any animal or being having life, and that the rul- 
ing of the presiding judge at the trial, on this point, is well 
founded. It is therefore unnecessary to decide, whether the 
-cocks taken were lawfully killed or destroyed or not; for if 
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they were unlawfully taken by the defendants, they are re- 
sponsible, whether the cocks were afterwards destroyed or 
not. We do not mean, however, to suggest any doubt on 
this point, as to the construction of the Rev. Sts. c. 142, 
$$ 2 and 5, under which the defendants maintain that the 
cocks were lawfully destroyed under the direction of the court 
or magistrate. By these sections, any “ gaming apparatus or 
implements, used, or kept and provided to be used, in unlaw- 
ful gaming, in any gaming house,’ are required to be, burnt 
or otherwise destroyed, under the direction of the court or 
magistrate. We think, for the reasons already given, as to 
the construction of $19 of c. 50, that game cocks are not 
designated by the words “gaming apparatus or implements 
used in unlawful gaming.’”’ ‘The words “implements” and 
‘“‘ apparatus’ have the same meaning, and are so defined. 
No one, we apprehend, ever did or ever would call a living 
animal an apparatus. Nor is there any reason to suppose that 
the legislature intended, by this statute, to authorize a magis- 
trate to burn or destroy any living animal. If cock-fighting 
be a cruel game or sport, as it doubtless is, let the offenders 
be punished, who stimulate the fighting propensities of these 
animals, and who furnish them with instruments of destruc- 
tion, or for the purpose of inflicting pain or causing bloodshed, 
which are not furnished by nature; but why should these 
animals be burnt or otherwise destroyed? 'This would be 
authorizing the cruelty which the law is intended to prevent. 
Life is the gift of God, not to man only, but to all animals, 
and it ought not to be taken away, except from necessity, or 
for some useful and proper purpose. We cannot therefore 
think that the statute was intended to authorize such an act. 

Another exception to the instructions of the court to the 
jury was on the question of damages. The ingenious argu- 
ment of the defendants’ counsel, in support of this exception, 
is founded, we think, ona fallacy. It is assumed that, because 
cock-fighting is illegal, the sale of game cocks is unlawful. 
This is clearly not the law. Cards and dice are implements 
of gaming ; but the sale of them is not unlawful. We think, 
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therefore, that the instruction of the court on this point was 
perfectly correct. , The measure of damages, which the plain- 
tiff was entitled to recover, was what the cocks were worth 
to him as articles of merchandize or sale, whether the market 
for them was to be found in this Commonwealth or else- 
where. In either case, such sale would not be unlawful. 
Exceptions overruled. 


Davip Govutp & others vs. T'Homas Lams & others. 


L. conveyed real estate to H., by a deed containing this habendum: ‘‘ To have and 
to hold the said granted premises to him the said H., as he is trustee under an 
indenture tripartite, bearing date 8 July A. D. 1830, made by and between C. of 
the first part, and B. of the second part, to him the said H., in trust as aforesaid 
and to his successors and assigns, to his and their sole use and behoof forever: ” 
By the indenture referred to, C. had conveyed to H., the party thereto of the third 
part, personal property, with power to convert it into money and invest the pro- 
ceeds in real estate, and also real estate in fee simple, on certain trusts, with 
power to sell it or exchange it for other property, to be held by H. “ subject to, 
and so as not in any way or manner to affect or prejudice the trusts aforesaid, or 
any of them:’’ H. purchased the real estate conveyed to him by L., with the 
trust fund held by him in trust for C.: The trusts created by the indenture were 
such that H. could not execute them, unless the estate conveyed to him by L 
was afee simple. Held, that the deed from L. to H. was to be construed by the 
reference therein made to the indenture, by which he held in fee simple the real 
estate therein conveyed to him, on certain trusts, which could not be executed 
unless the trust estate was a fee simple, and therefore that the deed conveyed a 
fee simple, though the word ‘‘ heirs”? was not inserted in the habendum. 


Wipe, J. This isa bill in equity brought by David Gould, 
and by Willard Badger and his wife, to enforce the specific 
performance of a contract between Benjamin W. Lamb, de- 
ceased, and Mark Healey, from whom the plaintiffs derive 
their title. By an indenture, dated July 8th 1830, Sophia A. 
Badger, one of the plaintiffs, before her marriage with her 
present husband, conveyed certain real and personal estate to 
the said Mark Healey, his heirs and assigns, in trust and for 
the purposes in the said indenture mentioned; in pursuance 
whereof, the said Healey afterwards made the contract with 
the said Benjamin W. Lamb, which is set forth in the bill, 
for the purchase of a certain lot of land and tenements, to be 
conveyed to said Healey in trust, and to be held by him, and 
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his successors in the trust, on the trusts set forth in the said 
indenture. Afterwards, on the 13th of April 1832, the said 
Benjamin W. Lamb, by his deed of that date, did convey to 
the said Healey the said lot of land and tenements, to have 
and to hold the same in trust, and for the purposes in said 
indenture mentioned ; and the question is, whether the said 
conveyance was in pursuance of the said contract. The de- 
fendants insist that, by the said conveyance, a good estate in 
fee simple passed to the said Healey, and that thereby the 
said Benjamin W. Lamb’s contract with the said Healey was 
fully performed. On the other hand, the plaintiffs charge 
that it was not, and pray that the defendants, who are the 
heirs and the administrator of the estate of the said Benjamin 
W. Lamb, may be ordered to complete and carry into full 
effect his said contract, by the conveyance of all his and their 
right and title in and to said premises to David Gould, one of 
the plaintiffs, who has succeeded the said Healey as trustee 
of said estate, in pursuance of a provision in said indenture 
contained. 

By the contract, the said Benjamin W. Lamb was obligat- 
ed to give “a deed or assurance of the said land and tene- 
ments, with usual covenants of warranty, by means whereof 
the same land and tenements shall become and be vested in 
the said Healey, and his successors in said trust, in fee simple 
forever, upon the trusts and for the purposes in the said inden- 
ture declared, free from all incumbrances and impediments of 
title whatsoever.” 

The words of the habendum of the deed of said land and 
tenements given by said Lamb to said Healey, upon which 
the question depends, are these: ‘To have and to hold the 
said granted premises to the said Mark Healey, as he is trus- 
tee under an indenture tripartite, bearing date 8 July, A. D. 
1830, made by and between Sophia Ann Cross, then widow, 
but now wife of said Willard Badger, of the first part, and said 
Willard Badger, of the second part, to him the said Mark 
Healey, in trust as aforesaid, and to his successors and assigns, 
to his and their sole use and behoof forever.” 

VOL. XI. 8 
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The objection to the title is, that this conveyance did not 
create a fee simple estate in Mark Healey, it not being a con- 
veyance to him and his heirs; the word “heirs” being abso- 
lutely necessary to create a fee simple; and this is the general 
rule, undoubtedly. But to this, as to all general rules, there 
are exceptions. As, if lands be given and granted to a bishop, 
parson, or the like, to have and to hold to him and his succes- 
sors, this is a fee simple. So if lands be granted to a corpora- 
tion aggregate, without the word ‘ successors,” or any other 
word, it will create a fee simple estate. So if one recite that 
B. hath enfeoffed him of white acre, to have and to hold to 
him and his heirs, and he doth grant the same to C., by this, 
C., the grantee, takes a fee simple of this acre. Shep. Touch. 
101. So if a father enfeoffs his son, to hold to him and his 
heirs, and the son reénfeoffs the father as fully as the father 
enfeoffed him, an estate in fee simple will pass. Co. Lit. 9 b. 
Cruise’s Dig. tit. 32, c. 24,$ 8. 2 Crabb on Real Property, 
§ 956. And undoubtedly a fee simple may be created by 
other words of reference to deeds and instruments, without 
the use of the word “heirs,” where the intention appears 
clear. And so we think the deed in question is to be con- 
strued, by the reference made to the indenture, by which the 
personal property of Sophia Ann Cross was conveyed to the 
said. Healey, with power to convert it into money, and invest 
the proceeds in real estate, and her real estate was conveyed 
to him in fee simple; the personal and real property being 
conveyed to him in trust. ‘The land and tenements pur- 
chased of Benjamin W. Lamb were purchased with the trust 
fund, conformably to the said power given him in the inden- 
ture, and by which he was required to hold the preperty ob- 
tained by him by purchase or exchange, ‘‘ subject to, and soas 
not in any way or manner to affect or prejudice the trusts afore- 
said,” that is, the trusts created by indenture. By that inden- 
ture, the trustee was to hold the property in trust for the said 
Sophia, her heirs, executors, administrators and assigns, until 
the said intended marriage should be solemnized, and after- 
wards to hold the same upon sundry other trusts ; and finally 
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after the decease of the said Sophia, the trustee was to convey 
the property to such persons as she, by any will under her 
hand, attested by two witnesses, should direct and appoint ; 
and in default of such appointment, then to the right heirs of 
the said Sophia. Meanwhile the trustee was authorized to 
sell the trust property, or to exchange it for other property, as 
before remarked. By reference to these provisions in the 
indenture, the construction of the deed in question is obvious. 
By the express words of the habendum, the trustee was to 
have and hold the property conveyed, as he is trustee under 
the indenture. And under the indenture he held the real 
estate that was first conveyed to him, in fee simple; and 
without having such an estate, he could not execute the trusts 
created by the indenture. And it is a well settled rule of 
construction, that where the legal estate is conveyed in trust, 
it must be commensurate with the trust. This was so de- 
cided in the case of Newhall v. Wheeler, 7 Mass. 189, a case 
very similar to the present. ‘The land in that case was con- 
veyed to the selectmen of Hollis, and to their successors in 
office, without words of limitation, in trust for one Josiah 
Hunt and his heirs; and it was held, that as Hunt had an 
equitable estate in fee simple, the legal estate of the trustees 
was a fee simple estate also. See also Stearns v. Palmer, 
10 Met. 36. 

For these reasons, we are of opinion that the deed from 
Lamb to Healey passed an estate in fee simple, and was a 
full performance of his contract. 

, Bill dismissed. 

A. H. Fiske, for the plaintiffs. 

Cooke, for the defendants. 
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Janz Hunt vs. Jans M. Hunt. 


A testator, whose children were minors at the time of his decease, after making sev- 
eral bequests, and giving the residue of his property to his wife and children, and 
their heirs forever, equally to be divided among them, made these provisions in 
the third clause of his will: ‘If either my wife or any of my children should die 
before my decease, unmarried, or without lawful issue, I direct that the property 
described ”’ in the residuary clause ‘‘ be divided equally among the survivors ; and 
if either child should die leaving lawful issue, such issue shall take, by representa- 
tion, the portion that would have belonged to said deceased child, had it contin- 
ued in life: Should either of my children die unmarried, or under age, or without 
lawful issue, after my decease, then it is my will that the portion of such child be 
divided equally with his or her mother and the surviving brothers and sisters, and 
the legal representatives of any deceased brother or sister:” The fifth clause of 
the will was as follows: ‘I do authorize my executors, or a majority of them, 
and those who may administer upon my estate, to superintend and manage the 
estate of said children, both real and personal, until they shall respectively 
become of legal and full age, unless, however, said children, or any of them, 
should elect a guardian or guardians.” Held, that the word ‘ or,” in the third 
clause of the will, was to be construed ‘‘ and,” in order: to effect the intention of 
the testator, and that his children, on coming of age, were entitled to the full 
control and disposition of the parts of the estate bequeathed to them, although 
they were without lawful issue and unmarried. 


Assumpsit to recover a legacy bequeathed to the plaintiff 
by her father. 'The case was submitted to the court on the 
following statement : 

Jonathan Hunt, late of Brattleborough in the State of Ver- 
mont, was an eminent lawyer, and was, for several years 
immediately preceding his death, extensively engaged in the 
practice of his profession. He died in May 1832, leaving a 
widow, (the defendant,) and five children, viz. Jane, (the 
plaintiff,) William, Jonathan, Richard and Leavitt, who are 
all now living, and all except the plaintiff are minors. His 
last will, executed on the 5th of November 1831, was duly 
proved and allowed by the judge of probate for the county of 
Windham, in the State of Vermont, on the 14th of July 1832. 
In this will, the testator, after directing the payment of his 
debts, &c. bequeathing certain personal property to his wife, 
and devising to her certain real estate for life, made the fol- 
Jowing provisions : 

“ Third. To my wife, Jane Maria Hunt, and to my chil- 
dren, Jane Hunt, William Hunt, Jonathan Hunt, Richard 
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Hunt, and Leavitt Hunt, and to such children as I may here- 
after have, I give and bequeath all the remaining part of my 
real estate and personal property, including all my rights and 
credits ; to them and their heirs forever, equally to be divided 
between them. If either my wife or any of my children, 
now living or hereafter born, should die before my decease, 
unmarried or without lawful issue, I direct that the property 
described in this third item be divided equally among the 
survivors ; and if either child should die, leaving lawful issue, 
such issue shall take, by representation, the portion that 
would have belonged to said deceased child, had it continued 
in life. Should either of my children die unmarried, or under 
age, or without lawful issue, after my decease, then it is my 
will that the portion of such child be divided equally with 
his or her mother, and the surviving brothers and sisters, and 
the legal representatives of any deceased brother or sister. 

“ Fourth. For the purpose of making some safe provision 
for my daughter Jane, and for such other daughter as I may 
hereafter have, I order and direct the executors named in this 
will, and those who may administer upon my estate, and the 
guardian or guardians of such daughter, who may be legally 
appointed, aud authorized with good and sufficient bonds to 
take charge of her estate, to collect or dispose of one half of her 
property, or as near one half as may be estimated, and to vest 
the proceeds thereof in the Life and Trust Company of the 
city of New York, or in some other or several safe companies 
or institutions, before she shall become eighteen years of age, 
or as soon thereafter as may be effected ; for which purpose, 
authority and direction are hereby given and extended to 
said guardian or guardians, so that the company or institution 
receiving the whole or any part of said proceeds, shal! hold 
the same for her sole and separate use, during her natural life, 
to let the same accumulate till she shall become twenty five 
years of age, and then to pay the interest or dividends upon 
the whole amount, as the same shall annually or oftener 
become due, upon her sole or separate order or receipt, and 
to the use and order of no other person, whether she may be 

8 * 


90 SUFFOLK AND NANTUCKET. 


Hunt v. Hunt. 


single or married; and upon her decease, whether she may 
be under or more, than twenty five years old — but not, 
however, less than fourteen—to pay the principal invested, 
together with the accumulation, to such person or persons as 
she may order and appoint by will; and in case she shall die 
intestate, or without such appointment, to the heirs of her 
body, and, for want of such heirs, to her mother, brothers and 
sisters, equally, and to their legal representatives. 

“ Fufth. I do hereby appoint and constitute my wife, Jane 
Maria Hunt, and my two friends, Gardiner C. Hall and 
Epaphroditus Seymour, Esquires, executors of this my last 
will and testament, and do authorize them, or a majority of 
them, or either two who may accept the trust, and those who 
may administer upon my estate, being under good and suffi 
cient bonds, to superintend and manage the estate of said 
children, both real and personal, until they shall respectively 
become of legal and full age; unless, however, said children, 
or any of them, should elect a guardian or guardians, as they 
may do ; provided a court of competent jurisdiction should ap- 
point the same, with sufficient bonds to perform his or their 
trust according to law and the direction of this will. And I 
do authorize the executors as aforesaid, and those who may 
administer upon my estate, or such guardian or guardians, as 
may be duly appointed, and empower them, respectively, to 
sell and convey the estate, real and personal, belonging to 
said children, over which they shall be authorized to act, to 
receive the purchase money, and to collect and receive the 
rents, interests, dividends or profits, arising from the estate of 
such children, or any of them, and the proceeds, which shall 
not be required for their suitable support and education, to vest 
in stocks or put out on loan on annual interest, always taking 
good and sufficient security for the same. I require said exec- 
utors, administrators or guardians to keep a true, full and per- 
fect account of all sales and purchases; of all money received, 
from whom and for what; of all money loaned ; paid out, to 
whom and for what purpose; and to make true and attested 
copies thereof, as often as once a year from my decease ; one 
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copy of which shall be punctually put or left in the hands of 
my wife, and another copy lodged in the hands of my sister, 
Mrs. Ellen Morris, for the benefit of my children. 

“‘ Sicth. I direct that said executors, administrators and 
guardians shall receive a reasonable compensation for their 
services. So long as my wife shall keep house and superin- 
tend the family, it is my will that the children under age 
shall contribute equitably for all the ineidental and customary 
expenses of the establishment.” 

The other executors having refused to accept the trust, 
administration of the estate was committed to the said Epaph- 
roditus Seymour, who gave bonds and executed the will. 

In 1833, there being estate left by the deceased in this 
Commonwealth, upon which the will operated, said will was 
_ duly proved and allowed by the judge of probate for the county 
of Franklin, and John Nevers, Esq. was appointed adminis- 
trator with the will annexed, according to the provisions of 
St. 1785, c. 12, $2. This administration has been duly set- 
tled, and the said Nevers has accounted with the said Seymour, 
the executor in Vermont. And the estate left by the de- 
ceased has been duly divided, according to the provisions of 
the will. 

In June 1839, the ‘defendant, with her children, removed 
to this Commonwealth, and they were resident at Boston, in 
May 1841, on the 3d of which month the defendant was ap- 
pointed, by the judge of probate for the county of Suffolk, 
guardian of the plaintiff, and gave bond for the faithful execu- 
tion of that trust, and became possessed of all the property of 
the plaintiff which was bequeathed to her by her father, ex- 
cepting $10,000, which the said Seymour placed in the Mas- 
sachusetts Hospital Life Insurance Company, on the 19th of 
May 1841, according to the provisions of the said will, and 
upon the terms therein expressed. 'The defendant, on the 
12th of August 1843, placed the further sum of $2500 in the 
said company, upon the same trusts. 

The defendant has presented her guardianship accounts to 
the judge of probate, who has duly approved them; but she 
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declines to pay over $ , the balance thereof, because she 
contends that, by the provisions of said will, the plaintiff 
has only a life estate, and is not entitled to receive to her 
own use the principal, but that it ought to be continued in 
trust for the plaintiff’s benefit during her life, and subject to 
the provisions of the will. And this suit is brought to obtain 
the decision of the court upon that question. 

The arguments in this case were submitted in writing. 

G. Minot, for the plaintiff. The question arises on the 
third clause in the will, viz. “should either of my children 
die unmarried, or under age, or without lawful issue, after my 
decease, then it is my will that the portion of such child be 
divided equally with his or her mother,” &c.; and the plain- 
tiff contends that ‘‘or’’ should be construed “ and.” Fairfield 
v. Morgan, 2 New Rep. 38. Denn v. Kemeys, 9 East, 366. 
Right v. Day, 16 East, 67. Miles v. Dyer, 5 Simons, 435, 
and 8 Simons, 330.° Arnold v. Buffum, 2 Mason, 208. 
These cases were decided on the principle, that the court will 
presume the testator intended a reasonable disposition of his 
property, and one that conforms to the feelings which actuate 
all parents who are kindly disposed towards their children. 
On the same principle, ‘“‘and”’ is construed ‘or,’ when the 
word is used as a condition to the vesting of the estate in the 
child. Sayward v. Sayward, 7 Greenl. 210. 

The foregoing cases show that such must be the construc- 
tion, even if no inference in its favor can be drawn from any 
other part of the will. But, in the case at bar, the other parts 
of the will support such a construction. 

By the fifth clause of the will, the guardian is to have the 
control of the children’s shares, “‘ until they shall respectively 
become of legal and full age.” 

By the fourth clause, one half of the share of the daughter 
is invested in trust for her life, to her sole and separate use, 
with a power of appointment by will, if she shall attain te 
the age of fourteen years, and in default thereof, to the heirs 
of her body, and in default of such heirs, to the other lega- 
tees. This gives her the fee, on the principle that the words, 
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which create an estate in tail in real property, give the absolute | 
property in personal. Adams v. Cruft, 14 Pick. 16. This 
fourth clause, therefore, if ‘‘or”’ is to be construed disjunctive- 
ly, gives a preference to the daughter over the sons, so far as 
half of her share is concerned. But it is manifest that no 
preference was intended by the will. rst, because the 
property is ‘equally to be divided between them.” Secondly, 
the limitations over are as much in her favor as in favor of 
the mother or of the sons. Thirdly, the testator expresses 
his intention to be to ‘‘make some safe provision” for his 
daughter Jane, and for such other daughters as he might have. 
This shows that the only purpose of the trust for the daugh- 
ters was to guard them against any injury from their want of 
knowledge of business, or from control in the marriage rela- 
tion. The dividends are to be paid ‘‘on her sole and sepa- 
rate order or receipt, and to the use and order of no other 
person, whether she may be single or married.”’ On the 
other hand, if ‘‘or’’ is to be construed conjunctively, no pref- 
erence is given to any child, and the trust as to one half of the 
daughter’s share cannot be considered as an injury to her 
interests. 

The cross limitations to the legatees, at the end of the third 
and fourth clauses of the will, are not subject to any contin- 
gency. If, therefore, the legacies of two of the children 
are defeated by the contingency provided as to them, still 
the hmitations over to them will vest. This apparent in- 
congruity may happen, whether “or” is construed con- 
junctively or disjunctively. Bnt if it is construed conjunc- 
tively, it is much less likely to happen. For in one case, the 
contingency must be determined at the majority of the chil- 
dren ; but in the other, it may not be (if one does not marry, 
or marries and has no children) until their death. 

The other parts of the will show that the testator used 
words without legal accuracy. Thus, in the fifth clause, he 
says, ‘‘if either my wife, or any of my children now living 
or hereafter born, should die before my decease, unmarried or 
without lawful issue,” then over to the survivor and their 
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issue. But the wife could not die before the husband, un- 
married, unless she should be divorced. And if ‘ without 
issue”? means, as it generally does, an indefinite failure of 
issue, there could be no person in whose favor the limitation 
over would operate. 

Choate § Crowninshield, for the defendant. The pro- 
vision in that part of the third clause of the will, on which 
the question in this case arises, if construed according to the 
apparent and fair meaning of its terms, operates to make the 
plaintiff ’s estate an estate for life, or a conditional fee with a 
limitation over by way of executory devise, on a contingency 
that has not yet happened. ‘T'aking it in connexion with the 
introductory part of the same clause, the whole stands thus: 
I give to my wife and children, and their heirs, the residue of 
my property ; provided, that if any child shall, after my de- 
cease, die unmarried, or under age, or without lawful issue, 
the portion of that child shall be divided among his or her 
mother and surviving brothers and sisters. ‘The plaintiff is 
of age, but unmarried, and without issue. The contingency, 
or one of the contingencies, on which the executory limita- 
tion is to take effect, may yet happen. Meantime, therefore, 
her right is imperfect. Homer v. Shelton, 2 Met. 194, and 
cases there cited. 

The question then is, whether the apparent meaning of 
the term is the true one. Is there sufficient evidence in the 
will, that “or” (which occurs twice in the proviso) means 
“and” in both places? It is submitted that there is no such 
evidence. rst, the terms are singularly explicit. The 
word ‘or’ is twice used, with an apparently perfect apprecia- 
tion of its meaning ; and the testator was an eminent lawyer. 
Secondly, if such evidence exists, it must be contained in 
the intrinsically unreasonable nature of the proviso, or in the 
fact that other parts of the will control or explain the proviso. 
It is believed that the court cannot discover any such intrin- 
sical unreasonableness in the proviso, as to require “or” to be 
construed ‘and.”” 'The prospects and circumstances of the 
family, the character of the parties, or other reasons, may 
have made this a most suitable limitation. If any one should 
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die under age, or of age, if not married, or if married, yet 
without children of the testator’s blood, it might be, for aught 
that is disclosed in the case agreed, most just and fit that an 
ample life provision should be made, and the residue secured 
to others more necessitous or imprudent, or who would trans- 
mit it to the testator’s blood. ‘The feelings which actuate 
all parents, who are kindly disposed towards their children,” 
might prompt this exact limitation. Again; how can the 
court, for example, see that a proviso for a limitation over 
would not be very proper, even if a daughter should come of 
age, and yet live at home with her mother, and die there un- 
married? In the circumstances of the estate and family, this 
might be most proper; and so the testator’s language shows 
that he thought. Yet the court is called on to say, by pure 
conjecture, that unless she should die unmarried and under 
age, the limitation over is unreasonable, and that if she live 
to twenty two, a single woman, it is so highly reasonable that 
she should take in fee, that the words of the will must be 
bent to effect it. 

The construction of the plaintiff imputes tautology to the 
testator, inconsistent with his style as exemplified in the rest 
of the will. If “or” means “and” in both places, why is 
the contingency of dying “‘ without lawful issue” added at 
all? The words, if she ‘die unmarried or under age,” 
cover the whole field, and leave the other contingency su- 
perfluous, as included in the former. 

Do, then, the other parts of the will control this language? 
The defendant submits that there is no provision inconsistent 
with, or more inconsistent with it as it is, than with it as 
construed by the plaintiff. Doubtless many parts of the will 
forget that this contingency, whether several or consolidated, 
will ever happen, and assume that it will not. But this is an 
argument of no weight, since there is, confessedly, a good 
contingency of some sort, and a good limitation upon it. 
As to the parts relied on by the plaintiff, it is submitted, (re- 
plying to them in their order,) first, that the authority of a 
guardian, as such, so universally ceases at full age, that the 


96 SUFFOLK AND NANTUCKET. 


Hunt v. Hunt. 


testator would not continue it to await this contingency. 
Second, the special provision as to one half is applicable to 
one half only, for the protection of the daughters; and to 
that extent, and on that motive, it withdraws so much from 
the general gift and the general limitation. But it throws no 
light on the construction of the general gift and limitation, 
and is just as consistent with one construction of the contin- 
gency as the other. Thus the argument of the plaintiff is, 
that as to this half she may give by last will, whereas the sons 
cannot; which puts a diversity between them. It is so. But 
that diversity is inevitable, even on the plaintiff’s construc- 
tion. If ason die under age and unmarried, and without 
lawful issue, then the plaintiff’s counsel concedes that such 
son cannot appoint by will. Yet, as to this one half, a daugh- 
ter, though under age, unmarried, and without issue, if over 
fourteen, may appoint by will. Third, it is admitted by the 
plaintiff’s counsel, that the incongruity adverted ‘to in one of 
his arguments drawn from other parts of the will, may hap- 
pen under either construction. 

Huszarp, J. The case raised upon the agreed statement 
of facts depends on the construction to be given to one of the 
clauses in the will of Jonathan Hunt, the father of the plain- 
tiff. Having first made a separate provision for his wife, he 
gives all the remaining part of his real estate and personal prop- 
erty to her and his five children, to them and their heirs for- 
ever, equally to be divided between them. He then givesa 
direction in case either should die during his life ; after which 
this provision follows: ‘ Should either of my children die 
unmarried, or under age, or without lawful issue, after my 
decease, then it is my will that the portion of such child be 
divided equally with his or her mother and the surviving 
brothers and sisters, and the legal representatives of any de- 
ceased brother or sister.”’ Ze 

The facts are these: The plaintiff, the only daughter of 
the testator, has arrived at the age of twenty one years, and 
now demands from her guardian that portion of the property 
devised to her, not invested in the Massachusetts Hospital 
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Life Insurance Company. 'The guardian resists this demand, 
on the ground that the will gives her only a life estate in the 
portion demanded, or a conditional fee, dependent upon a con- 
tingency which has not yet happened; and consequently that 
she has no right to the use of any more than the income of 
the property. 

From the indefiniteness of our language, as well as from 
the careless use of it, it is often difficult to ascertain with pre- 
cision the meaning of a party in the words employed by him. 
But where the intent is ascertained, such intent must govern 
the construction, in accordance with the plain and established 
rule, that the will of the party is to be executed where it can 
be done consistently with the rules of law. 

In the present instance, the testator, though a lawyer of 
distinction, did not write his will with grammatical accuracy, 
as is evident from the preceding clause in the same item, re- 
specting his wife. And this may well raise the doubt whether 
he was any more precise in the use of the word “or,” in the 
clause upon which the plaintiffs claim to the principal de- 
pends. 

The defendant would read the clause thus: “I give to my 
wife and children, and their heirs, the residue of my property ; 
provided, that if any child shall, after my decease, die unmar- 
ried, or under age, or without lawful issue, the portion of that 
_ child shall be divided among his or her mother and surviving 
brothers and sisters.” But this reading of the clause does not 
throw new light on the language of the testator. It in fact 
presents the same question as to the meaning to be given to 
the word “or,” as used by the testator. 

If the construction contended for by the defendant should 
prevail, then this conclusion must necessarily follow ; that 
unless a child arrives at full age, is married, and has lawful 
issue, he or she can only be entitled to the income of the 
estate ; or, to strip it of all superfluous words, it is but a gift 
for life; because, until the legatee dies, the contingency will 
always exist; for, till then, it cannot be ascertained whether 
he will leave lawful issue. Indeed, we cannot believe that it 
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was the testator’s intention so to tie up his estate, that a son 
arriving at full age, and marrying, should have no control or 
right of disposition over the part bequeathed to him, unless he 
should have children; but that it was simply his intention to 
provide that they should not become the absolute proprietors 
of the principal, until they should come of age, unless, in the 
mean time, they should die leaving children, or should be 
married. 

The construction put upon the clause by the defendant is, 
we think, inconsistent with another provision of the will, to 
wit, that by which the executors are authorized “to superin- 
tend and manage the estate of said children, both real and per- 
sonal, until they shall respectively become of legal and full 
age ;”’ which clearly implies that they are then to come into 
full and complete possession of it at that time. And we think 
that if any intention had existed to give no more than a right 
to the income after coming of age, while unmarried and with- 
out children, such intention would have been then expressed, 
and would not have been left by the testator to rest on the 
meaning to be given to the word “or,” which in so many in- 
stances, as is well known to every lawyer, has been held to 
mean “and;” that is, it is applied often in a conjunctive 
sense, to carry into effect the will of the testator, though its 
proper office is to express the disjunctive. 

This construction is in conformity with other provisions of 
the will, to wit, that in case of the death of any child under 
age, and not married, and having no issue, the limitation over 
should vest absolutely, and is not subject to the contingency 
contended for; and no preference is given to one son over 
another. Again; that the provision was intended only to 
cover the period of minority, we think is evident from the 
mother’s being made to inherit equally with the children ; 
for if it was to last during their lives, she could not have 
been expected to survive. 

The cases are numerous, both in England and in this coun- 
try, where “or” is construed “and,” to give effect to the 
intention of the testator. See the leading case of Fairfield v. 
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Morgan, 2 New Rep. 38. Right v. Day, 16 East, 67.  <Ar- 
nold v. Buffwm, 2 Mason, 208. Carpenter v. Heard, 14 Pick. 
449. See also a late case in our own court, of Parker v. 
Parker, 5 Met. 134, which, in the terms made use of by the 
testator, is very similar to the case at bar, and fully justifies 
the construction contended for by the plaintiff. 

This case might be determined simply on the ground that 
the defendant has no right, as late guardian of the plaintiff, 
to withhold the property demanded, no power being conferred 
on the defendant as a trustee. But the parties desiring a con- 
struction also of the terms of the will, we have considered 
the point raised, for the purpose of preventing any further dif- 
ficulty in the settlement of the estate. 

3 Judgment for the plaintiff. 


————— 


Tue Firry Associates vs. Matacut How.nanp. 


A lease for five years contained this clause: ‘‘ Provided always, and these presents 
are upon this condition, that if the lessee, or his representatives, shall neglect or 
fail to perform and observe any or either covenant, which on his or'their part is 
to be performed, then the lessor lawfully may immediately, or at any time 
thereafter, and whilst such neglect or default continues, and, without further de- 
mand or notice, enter into and upon the said premises, repossess the same as of 
his former estate, and expel the lessee:”” The lessee failed to pay rent according 
to his covenant, and the lessor entered for condition broken. Held, that this clause 
in the lease was a condition, and not a conditional limitation; that the lessee’s estate 
was not determined by his failure to pay rent, but by the lessor’s entry, if that 
entry was legally made. 

When a lessee’s estate is determined by the lessor’s entry for breach of the condi- 
tion of the lease, the lessor cannot maintain an action against the lessee, on the 

Rey. Sts. c. 104, to recover possession of the demised premises. 


Tis was an action on the Rev. Sts. c. 104, $ 2, com- 
menced in the justices’ court for the county of Suffolk, on the 
11th of September 1844, to recover possession of a shop in 
Franklin Street, in Boston, and carried from that court to the 
court of common pleas. At the trial in the latter court, be- 
fore Merrick, J. it appeared that said shop, with other prem- 
ises, was leased by the plaintiffs (a corporation established by 
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Sts. 1819, c. 138, and 1823, c. 15) to Alfred Randall, for the 
term of five years from the 30th of April 1840, at a rent pay- 
able quarter yearly ; the first payment to be made on the Ist 
of September 1840: That the lease contained a provision 
that the lessee should not underlet any part of the leased 
premises, without first obtaining the consent of the lessors so 
to do; and that it also contained the following clause:  Pro- 
vided always, and these presents are upon this condition, that 
if the lessee, or his representatives or assigns, do or shall neg- 
lect or fail to perform and observe any or either covenant 
which on his or their part is to be performed, then, and in 
either of said cases, the said lessors, or those having their 
estate in the said premises, lawfully, may immediately, or at 
any time thereafter, and whilst such neglect or default con- 
tinues, and without further notice or demand, enter into and 
upon the said premises, or any part thereof in the name of the 
whole, repossess the same as of their former estate, and expel 
the said lessee and those claiming under him, and remove 
their effects, (forcibly if necessary,) without being taken or 
deemed guilty of any manner of trespass, and without preju- 
dice to any remedies which might otherwise be used for 
arrears of rent, or preceding breach of covenant.” 

It was agreed by the parties, that the defendant was in pos- 
session of the shop, under Randall, the lessee, with the consent 
of the plaintiffs. 

A witness called by the plaintiffs testified that he was their 
agent, and that on the 2d of September 1844, (the Ist day of 
said September, on which a quarter’s rent became due, being 
Sunday, ) between ten and eleven o’clock, A. M., he went into 
the shop, with the lease in his hand, and inquired for Ran- 
dall, the lessee, but could not find him, nor ascertain where he 
could be found; that he then demanded of the defendant’s 
wife, who kept the shop, (and whose husband was absent, ) 
payment of a quarter’s rent, which was refused ; that he then 
stated to her that he should be obliged to enter for breach of 
the condition of the lease, unless the rent should be paid ; 
that he then went to another part of the leased premises, and 
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demanded the rent of the person whom he found in posses- 
sion; that he then went to part of said premises, which he 
found closed, and called for Randall to come and pay his 
rent ; that on the 7th of said September, he took the lease and 
went into the premises, and stated to the defendant and to his 
wife, that he came as the agent of the plaintiffs, and claimed 
to enter and take possession for breach of the condition of the 
lease ; that he did so enter, and ordered all the tenants whom 
he found there to depart. 

Upon this evidence, the defendant contended, and requested 
the judge to rule, that the plaintiffs could not maintain this 
action ; but the judge ruled otherwise, and the jury returned 
a verdict for the plaintiffs. The defendant alleged exceptions 
to the judge’s ruling. 

Wheelock, for the defendant. 

Welch, for the plaintiffs. 

Witpe, J. This action is founded on the Rev. Sts. c. 104, 
§ 2, which provide, that ‘“ when the lessee of any lands and 
tenements, or any person holding under such lessee, shall hold 
possession of the demised premises without right, after the 
determination of the lease, either by its own limitation or by 
a notice to quit, as provided in the 60th chapter, the per- 
son entitled to the premises may be restored to the possession 
thereof, in the manner provided” in the said 104th chapter. 
And the principal question in this case is, whether the defend- 
~ ant, at the time of the commencement of the action, did hold 
possession of the demised premises without right, after the 
determination of the lease by its own limitation; for no no- 
tice to quit, as provided in the 60th chapter, was proved or 
alleged. ‘The lease under which the defendant held a part of 
the demised premises, as under tenant of Alfred Randall, the 
lessee, was for the term of five years, which had not expired 
when this action was commenced. But the plaintiffs’ coun- 
sel relies on a proviso in the lease, which, it is contended, is 
to be construed as a conditional limitation of the estate de- 
mised ; and if so, undoubtedly this summary process may be 
well maintained. [Here the proviso, as above set forth, was 
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recited by the judge.] The question then is, whether the 
words of this proviso are words of condition or conditiona 
limitation. The distinction is correctly laid down by Black- 
stone, as cited by the defendant’s counsel: ‘* When an estate 
is so expressly confined and limited by the words of its crea- 
tion, that it cannot endure for any longer time than till the 
contingency happens upon which the estate is to fail, this is 
denominated a limitation; as when land is granted to a man, 
so long as he is parson of Dale, or while he continues unmar- 
ried, or wnttl, out of the rents and profits, he shall have made 
£500,and the like. In such case, the estate determines as soon 
as the contingency happens, and the next subsequent estate, 
which depends on such determination, becomes immediately 
vested, without any act to be done by him who is next in ex- 
pectancy. But when an estate is, strictly speaking, on condi- 
tion in deed, (as if granted expressly wpon condition to be void 
upon the payment of £40 by the grantor, &c.) the law per- 
mits it to endure beyond the time when such contingency 
happens, unless the grantor, or his heirs or assigns, take ad- 
vantage of the breach of the condition, and make either an 
entry or claim in order to avoid the estate.” 2 Bl. Com. 155. 
According to this distinction, which is fully supported by the 
authorities, it seems quite clear that the words of the proviso 
in the plaintiff’s lease created an estate on condition, and can- 
not be construed as words of limitation. 'The estate of the 
lessee was not to cease or become forfeited by his non-per- 
formance of the condition, before the entry of the lessors; 
and if no such entry had been made, the estate of the lessee 
would have continued to the end of the term. So if the 
lessors had, after the breach of the condition by non-payment 
of rent, accepted the rent in arrear, it would have been a 
waiver of the forfeiture, after which the lessors could not 
enter for the breach of the condition; and so is the language 
of the proviso. The provision is, that after the breach of 
the condition by the lessee’s non-performance of any of his 
covenants, “ the lessors may, lawfully, immediately, or at any 
time whilst such neglect or default continues, and without 
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further notice or demand, enter into and upon the said prem- 
ises, and repossess the same as of their former estate.” 
Until entry, therefore, the lessee’s estate continued, notwith- 
standing the breach of the condition. By the words of the 
proviso, the lessee’s estate is expressly declared to be an estate 
upon condition ; and Lord Coke says, in Mary Portington’s 
case, 10 Co. 41, that if there be express words of condition 
annexed to the estate, it cannot be construed a lmitation. 
But this rule of construction was denied by Lord Hale, in 
Lady Anne Fry’s case, 1 Vent. 202, 203, to be law in all 
cases ; for, as he held, although the words be proper to create 
a condition, yet if, upon the non-performance thereof, the 
estate be limited over to another person, this shall be a limita- 
tion ; for it shall not be in the power of the grantor or lessor, 
by his not claiming or entering, to defeat the interest of such 
person. And this seems to be a well founded exception to 
the general rule of construction as laid down by Lord Coke; 
but it is not applicable to the present case. 2 Wooddeson, 
143, 144. Bac. Ab. Conditions, H. 2 Crabb on Real Prop- 
erty, $ 2136. Stearns v. Godfrey, 4 Shepley, 158. No right 
is reserved to the plaintiffs, except to repossess their former 
estate by entry after condition broken. It therefore follows, 
conclusively, that the lessee’s estate was not determined by 
the limitation in the lease, but by the lessors’ entry for con- 
dition broken, if that was legally made. On the question, 
whether it was legally made, though argued by the counsel, 
it is not necessary to give an opinion. For if the condition 
was valid and the entry of the plaintiffs lawful, yet they are 
not entitled to maintain this summary process under the 
statute, to recover possession.* 


* By St. 1847, c. 267, §§ 1, 2, in all cases of neglect or refusal to pay the 
rent due, according to the terms of any written lease, fourteen days’ notice to 
quit, given in writing by the landlord to the tenant, shall be sufficient to de- 
termine the lease ; and whenever any lease shall be so determined, the lessor, 
or his assigns, may recover possession of the demised premises, by the process 
provided by the Rev. Sts. c. 104, in cases of forcible entry and detainer: Pro- 
vided, however, that if the tenant shall pay or tender to the landlord the rent 
due, with interest thereon, at any time before final judgment under said pro- 
cess, the lease shall be and continue in full force. 
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Joun E. Tuavyer vs. FirzHenry Homer & another. 


The provision in the Rev. Sts. c. 63, §7, that ‘‘when any executor shall become 
insane, or otherwise incapable of discharging his trust, or evidently unsuitable 
therefor, the judge of probate may remove him,” gives a discretion to the 
judge to accept the resignation of an executor and remove him, on the ground 
that the prosecution of his individual claims on the estate of the testator would 
conflict with his duties as executor; and the decree of a judge of probate, remov 
ing an executor on such alleged ground, if not appealed from, is conclusive in 4 
collateral suit. 


Tis was an action to recover damages for an alleged 
breach of a covenant in a deed executed by the defendants 
(F'itzhenry Homer and Philo 8. Shelton) on the 14th of June 
1844, whereby they conveyed to the plaintiff, for the consid- 
eration of $50,000, a parcel of land, with the buildings there- 
on, situate at the corner of Beacon and Walnut Streets, in 
Boston, to hold to him and his heirs and assigns forever. In 
this deed the defendants covenanted that they had good right 
to sell and convey said premises to the plaintiff, having law- 
ful authority, and being duly empowered thereto, under the 
last will of Benjamin P. Homer. The case was submitted 
to the court on the statement of facts which follows: 

Benjamin P. Homer died in April 1838, leaving a will, in 
which he authorized and empowered his executors, or such 
of them as should take upon themselves the probate of the 
will, to sell and convey, and to execute good and sufficient 
deed or deeds to convey, all or any part of his real estate, (ex- 
cept such as was in said will specifically devised,) either by 
public auction or private contract, at the discretion of said 
executors, for the best price they could obtain, and at such 
times as they might think proper. The defendants were 
appointed executors of said will, and proved it in the probate 
court for the county of Suffolk, took upon themselves the exe- 
cution thereof, and gave bond. On the 16th of June 1838, 
said Fitzhenry Homer presented to the judge of probate a 
writing, in which he stated that a question had arisen upon 
the proper construction of said wil’, whether he (the said 
Fitzhenry) might and could take and hold his share of the 
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estate of the testator, under said will, absolutely and in 
his own right, or whether the same was subject to certain 
limitations and trusts; and that, in order that said question 
might be considered and determined, it would be neces- 
sary to institute legal proceedings, in which the said F'itz- 
henry’s claim, in his individual capacity, would conflict with 
his duties as one of the executors under said will: He 
therefore prayed that he might be permitted to resign his said 
trust as executor, and that he might be discharged therefrom, 
so far as respected all further proceedings. The devisees 
of said-Benjamin P. Homer were his two daughters and the 
said Fitzhenry; and the husbands of his daughters, viz. the 
defendant Shelton and Thomas Dixon, certified to the judge 
of probate that they had received notice of said Fitzhenry’s 
petition to be discharged from his trust as executor, and re- 
quested that the petition might be granted. On the 18th of 
said June, the judge of probate decreed “that the said Fitz- 
henry be removed from his office of executor as aforesaid ; ” 
averring, as a reason for the decree, that upon examination of 
the circumstances set forth in said Fitzhenry’s petition, it ap- 
peared that he had become unsuitable to discharge said trust. 

The said Benjamin P. Homer, at the time of making his 
said will, and at the time of his death, was seized and _pos- 
sessed of the premises described in the deed declared on, and 
they were not specifically devised by said will. 

On these facts, it was agreed by «the parties, that if the 
court should be of opinion that the defendants had authority, 
in their capacity of executors, to convey the said premises, 
the plaintiff should become nonsuit ; otherwise, that the de- 
fendants should be defaulted. 

Blake, for the plaintiff. The defendants had not lawful 
authority, and were not duly empowered, by the will of Ben- 
jamin P. Homer, ta convey the premises to the plaintiff. In 
Shelton v. Homer, 5 Met. 462, it was decided that the power 
to sell real estate, under this will, vested in the two present 
defendants, and could not be executed by one of them alone. 
But no decision was made as to the legal character of Fitzhenry 
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Homer’s resignation of his office of executor; for that case 
did not call on the court for a decision on that subject. 

The power of allowing executors and administrators to 
resign was first expressly given to judges of probate by Sé. 
1843, c. 97. In the marginal note to the case of Sears v. 
Dillingham, 12 Mass. 358, it is stated that an executor, after 
probate of the will, accepting the trust, and giving bond, can- 
not renounce the trust ; and the point was so decided, upon a 
motion, made before trial, for leave to resign. But whether 
this decision was made by the whole court upon argument, 
or by a single judge on the eve of a jury trial, does not appear 
from the report. In 1 Williams on Executors, (1st ed.) 148, 
(2d ed.) 162, it is said, “there are some old cases, in which it 
is laid down, that if an executor has once administered, not 
only is he compellable to undertake the office, if the ordinary 
desire it, but that the ordinary has no jurisdiction to accept his 
refusal and grant administration cum testamento annexo to 
another. But these cases appear to have been decided while 
a great jealousy of the ecclesiastical courts prevailed; and the 
law, it should seem, is now taken to be, that the ordinary 
may (though perhaps he ought not) accept the executor’s 
refusal, notwithstanding he has administered.”’? By the Rev. 
Sts. c. 63, $ 7, “when any executor shall become insane, or 
otherwise incapable of discharging his trust, or evidently 
unsuitable therefor, the judge of probate may remove him, 
and the other executor, if there is any, may proceed in dis- 
charging the trust, as if the executor, so removed, were dead.” 
A discretionary power is thus given to judges of probate. And 
this power was fitly exercised in the rémoval of F. Homer 
on his petition. The judge of probate, in effect, adjudged 
that, for the reason set forth in said petition, the petitioner 
had become evidently unsuitable for the further discharge ot 
his trust. | 

If any question could be raised as to the legality of this 
decree of removal, all who are parties or privies to the decree 
are estopped to deny its sufficiency. As to them, there was 
an express declaration of a sufficient cause for said decree, 
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and a waiver of all objections to the proceedings. It is res 
judicata, and has been acquiesced in by all the parties in 
interest. Shelton and Dixon not only acknowledged that 
they had received notice of Homer’s petition, but they re- 
quested that it might be granted. See Cowdin v. Perry, 
11 Pick. 511. Rice v. Smith, 14 Mass. 431. Loring v. 
Stezneman, 1 Met. 204. Carlisle v. Weston, 21 Pick. 537. 

The removal of one of the executors being valid, he was 
divested of the power of sale, under the will, and the cove- 
nant that the defendants had such power is broken. 

Dexter §& C. G. Loring, for the defendants. It is not 
contended by the defendants that Homer could execute. the 
power, if he had been effectually discharged as executor. 
The power was given, by the will, to those who should 
undertake the office of executor, and with a view, therefore, 
to the security of their bond. When the security ceases, it 
is not contended that the power remains. But it is denied 
that Homer was ever effectually discharged. ‘This depends 
on the construction of Rev. Sts. c. 63, $ 7, which authorize 
the removal of an executor who is ‘evidently unsuitable ”’ 
for the trust. ‘These words are to be construed, in connexion 
with the“terms “insane, or otherwise incapable,’”’ as denoting 
an obvious unfitness, arising from some relation to the estate 
or parties in interest, or some personal interest of his own, 
which might not have been foreseen by the testator, or may 
have arisen after his death, and which renders the executor 
an improper person to be intrusted with the execution of the 
will. The word “evidently ” is very emphatic, and shows 
an intention of the legislature that no constructive unsuitable- 
ness, founded in convenience or choice merely, or in any 
equivocal cause, should be sufficient; but that it must be a 
clear case of absolute unfitness, equivalent to insanity or 
incapability. ‘'T’o the position of the plaintiff, that Homer 
was lawfully discharged, because ‘evidently unsuitable,” the 
answer therefore is, that he was in no degree disqualified 
by the claim which he made, and which was resisted by his 
co-executor, unless every dispute between co-executors is a 
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good cause of removal. 'The matters in controversy could 
have been settled by the judge of probate, and by this court, 
on appeal, without discharging either executor. Homer 
claimed possession of his portion, without being obliged to 
account, or give security. ‘The other executor insisted that 
he and Homer held that share as trustees for Homer and the 
testator’s grandchildren. See Homer v. Shelton, 2 Met. 194. 
Surely, if one of two executors and residuary legatees gets 
possession of the whole estate, and refuses to pass over the 
other’s share, the judge of probate may order him to pass it 
over, and he might be compelled so to do by suit on his 
bond ; co-executors’ bonds being joint and several. The con- 
struction of a will is, in the first instance, a matter for the 
judge of probate, when the proceedings before him raise the 
question. 'The discharge of Homer, therefore, was not neces- 
sary to the settlement of the question raised by him. He 
received his discharge on his own motion, and merely for con- 
venience of parties as to the form of proceeding. ‘The judge 
of probate has no power to consult the personal convenience 
of executors, by discharging them from their duties. 

The construction of the Rev. Sts. c. 63, $ 7, for which the 
defendants contend, is made obvious by the subsequent Si. of 
1843, c. 97, which enlarges the power of judges of probate, 
and gives them authority to allow the resignation of an exec- 
utor or administrator, when it shall appear to them proper to 
allow the same. Certainly this would have been unneces- 
sary, if those judges previously had the power of permitting 
resignations merely because of the personal convenience or 
pleasure of an executor, when he was in no wise incapaci- 
tated to perform the duties of his trust. 

The plaintiff ’s position, that the decree of the judge of 
probate is conclusive of the unsuitableness of Homer, and 
that the defendants are estopped to deny its validity — they 
being virtually parties to it — is obviously untenable. If, 
indeed, the judge had taken upon himself to adjudge Homer 
to be “unsuitable,” without stating any reasons, and of his 
own motion, it might be said that it was the exercise of a 
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discretionary power, and, if not appealed from, could not 
afterwards be questioned. But the record shows that it was 
upon Homer’s application, and that the cause of removal was 
his desire to commence an unnecessary suit against his co- 
executor. The decree itself shows that the judge was acting 
beyond his authority. The defendants do not seek to go 
behind the decree, but only to look into it and show its 
invalidity. 

The cases cited by the plaintiff sustain the views of the 
defendants, rather than those of the plaintiff. That of Cow- 
din v. Perry is to the point, that a decree of a court of prob- 
ate is conclusive only where the court has jurisdiction. And 
if it appear on the record, as it does in the present case, that 
there existed no such unsuitableness as the law requires, then 
the case was not within the jurisdiction of that court, and the 
decree is a nullity. Upon the authority of Carlisle v. Wes- 
ton, it is evident that, whenever the want of jurisdiction 
appears uvon the record, nothing which the parties can do, or 
omit, can cure the defect. A further answer is, that no sub- 
mission of the parties, or admission of the jurisdiction, can 
bind them, or avail them in any subsequent proceedings. 
They act en autre droit. 'They cannot, as trustees, disqualify 
or estop themselves. 

Hupszarp, J. It was expressly admitted, in the argument 
_ for the defendants, that Homer could not execute the power if 
he had been effectually discharged as executor; that the 
power was given by the will to those who should undertake 
that office, and with a view, therefore, to the security of their 
bond ; and that, when that security ceases, the power does not 
remain. The only question, therefore, presented for the 
consideration of the court, is upon the validity of the decree 
removing Mr. Homer from his office as executor. This 
depends upon the construction to be given to the Rev. Sts. 
c. 63, § 7, the words of which are, ‘or where any executor 
shall become insane, or otherwise incapable of discharging 
his trust, or evidently unsuitable therefor, the judge of prob- 
ate may remove him, and the other executor, if there is any, 
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may proceed in discharging the trust, as if the executor so 
removed were dead.” 

It is argued, from the words ‘ evidently unsuitable,” that 
no constructive unsuitableness, founded on convenience or 
choice merely, or any equivocal cause, is sufficient, but that it 
must be a clear case of absolute unfitness, equivalent to insan- 
ity or incapability. The defendants also contend, that the 
decree of the judge of probate was not warranted, upon the 
case presented to him, as the matter in controversy between 
Homer and the other heirs could have been settled by the 
judge of probate, upon appeal to this court, without his 
discharge. . 

These grounds of objection are in their nature distinct ; 
but the last is dependent upon the first. Because, if the 
removal was for a cause over which the judge had jurisdic- 
tion, the correctness of his judgment cannot be impugned in 
this collateral manner. 

We think too limited a construction is given, by the learned 
counsel, to the word “unsuitable,” by restricting it to a cause 
of unfitness equivalent to insanity or incapability. The causes 
for removal are both physical and moral. Insanity is a cause 
for removal arising from bodily disease, and the incapability 
of discharging the trust is similar, when arising from defect 
of memory, want of physical ability, or other hike infirmity. 
But unsuitableness implies no want of capacity or mental 
infirmity, but an unfitness arising out of the situation of the 
person in connexion with the estate of which he is adminis- 
trator, either by reason of his being indebted to it, or having 
claims upon it, or in the interest he has under a will, or his 
situation as an heir at law. The statute does not attempt to 
enumerate the causes, but gives the judge of probate a broad 
discretion to include the various cases that may arise, where 
the exercise of such a power would be judicious, and which 
power may be well reposed in him, in the first instance, as 
his decree, if complained of, may be immediately reversed on 
appeal. 

This view is taken of the statute, in the case of Winship 


MARCH TERM 1846. L11 


Thayer v. Homer & another. 


v. Bass, 12 Mass. 200, 201, where a question arose on an 
appeal from the judge of probate for removing an executor on 
the ground that he was an unsuitable person to execute the 
trust, by reason of his being indebted to the estate. The 
removal in that case was under St. 1783, c. 24, $ 19, the pro- 
visions of which are reénacted, together with those of St. 
1808, c. 98, $ 1, on the same subject, in the Rev. Sts. ¢. 63, 
§ 7. 

In the case at bar, the executor himself, for causes named, 
having claims on the estate which he believed he could not 
properly prosecute while he held the office of executor, 
prayed to be discharged from the trust ; and the judge, in the 
exercise of his judicial functions, made the decree which is 
now complained of. 

It is contended that this decree wasa nullity. But the 
judge was called upon to decide a case, to wit, the unsuitable- 
ness of one of the persons named as executor to execute the 
trust reposed in him. He had then the proper parties before 
him, and the subject was expressly embraced in a statute in 
which the jurisdiction, in the first instance, is conferred 
solely on him. Instead, therefore, of treating this decree as 
a nullity, we are bound to declare in favor of its validity, 
whether we are satisfied with the reasons which influenced 
his judgment, or not ; the decree not being void for want of 
_ jurisdiction, and not having been appealed from by the par- 
ties interested. 

As to the other consideration, that such a removal was 
unnecessary, and that the whole matter might as well have 
been settled without his removal, either in the probate or in 
the appellate court, we are of opinion that the arguments 
used might properly have been urged on an appeal to this 
court, but that they cannot be considered when the object is 
to set aside a judgment of a court of competent jurisdiction 
in a collateral suit ; the conclusiveness of the judgments of 
probate courts, on subjects within their jurisdiction, being as 
firmly established as of any other courts. Loring v. Steine- 
man, 1 Met. 208. . 
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The petition to the judge of probate, in this case, may not 
have contained all the facts which led the petitioner to make 
the request upon which the judge founded his decree ; al- 
though the facts therein stated laid the foundation for the 
application, And this we may well suppose from the case of 
Shelton v. Homer, 5 Met. 462, which was referred to in the 
argument, and in which it appears that, in only two days 
after the removal of Homer from his office as executor, a 
contract was made by him with the remaining executor, for 
the purchase of this same estate, which contract this court 
refused to enforce ; and it might lead to the supposition that 
the present suit is an attempt to accomplish that indirectly 
which could not be done by the parties themselves. As to 
this, however, we of course express no opinion. 

Upon the point now presented to us, we are of opinion 
that the decree of the judge of probate removing Homer 
from the office of executor was a valid decree, and is now of 
binding force. According, therefore, to the agreement of the 
parties, the defendants must be defaulted. 


Tuomas G. AtTxKins vs. GARDNER CHILSON. 


The court has authority by the common law, to stay proceedings in a writ of entry 
brought to enforce a forfeiture designed to secure the payment of rent, and incurred 
by accident or mistake, upon the tenant’s bringing the amount of the rent, inter- 
est and costs into court, for the demandant. 

A lessee incurred the forfeiture of his term by tendering a quarter’s rent, through 
mistake, a day or two before it was due, and omitting to pay it on the quarter day: 
The lessor had refused to receive the rent for several previous quarters, and had an 
action pending against the lessee, to recover the demised premises on the ground 
of another alleged cause of forfeiture: After failing in that action, the lessor 
brought a writ of entry against the lessee, to recover the premises on the ground 
of the forfeiture by non-payment of the aforesaid quarter’s rent. Held, that the 
proceedings in this last action should be stayed, on the lessee’s paying to the les- 
sor, or bringing into court for his acceptance, the full amount of the rent in arrear, 
with interest thereon and costs. 


Writ or ENTRY, dated October 24th 1845, to recover land, 
with a store on it, in Blackstone Street, Boston. At the trial 
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before Shaw, C. J. the following facts were proved or ad- 
mitted : 

The tenant claimed to hold the demanded premises unde 
a lease of them made to him by the demanidant, dated De- 
cember 30th 1841, for the term of eleven years from January 
ist 1842. ‘The rent, by the terms of the lease, was payable 
quarterly, on the Ist of April, July, October and January, 
every year during the term. ‘T'he lease contained the follow- 
ing clause: ‘And the said Chilson, for himself and his rep- 
resentatives, hereby covenants and agrees to and with the said 
Atkins, his representatives and assigns, that he will, during 
the said term, pay unto the said lessor, his heirs or assigns, 
the said yearly rent, upon the days hereinbefore appointed for 
the payment thereof, except only in case of fire or other 
casualty. Provided always, and these presents are upon this 
condition, that if the said lessee, or his representatives or 
assigns, do or shall neglect or fail to perform and observe any 
or either of the above covenants hereinbefore contained, 
which on his or their part are to be performed, then and in 
either of said cases, the said lessor, or those having his estate 
in the premises, lawfully may immediately, or at any time 
thereafter, and whilst such neglect or default continues, and 
without further notice or demand, enter into and upon the 
said premises, or any part thereof in the name of the whole, 
and repossess the same as of his former estate, and expel the 
lessee and those claiming under him, and remove his or their 
effects, forcibly if necessary, without being deemed guilty of 
any trespass.” , 

The demandant claimed to recover the demised premises, 
on the ground that the tenant had forfeited his estate by non-~ 
payment of a quarter’s rent due October Ist 1843, upon 
which the demandant, on the 3d of October 1843, whilst the 
default continued, made an entry into and upon said premises 
in presence of witnesses, for breach of the conditions of said 
lease. The tenant, protesting that no forfeiture had accrued, 
moved the court that all further proceedings be stayed, in the 
ease, on his paying the rent and costs. The chief justice 
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passed an order (subject to the opinion of the whole court) 
that it be referred to an auditor to ascertain the amount of 
rent, and damages for its non-payment, due to the demandant 
from the tenant, and that, on payment of the same into court, 
for the demandant, with the costs to be taxed by the clerk, 
all further proceedings in the case should be stayed. | 

Fletcher §& Sewall, for the tenant. Courts of law in Eng- 
land, before the St. of 4 Geo. II. c. 28, that is, before the 
American revolution, stayed proceedings, in cases like the 
present, on payment of the rent and costs. And they did 
this even after judgment, if motion was made and the money 
brought into court before execution issued. Since that stat- 
ute, this proceeding must be before judgment. See Archer v. 
Snapp, Andr. 341. Nurse v. Frampton, Comb. 299. Grood- 
title v. Holdfast, 2 Stra. 900. Downes v. Turner, cited in 
2 Salk. 597. Phillips v. Doelittle, 8 Mod. 345. Smith v. 
Parks, 10 Mod. 383. Goodright v. Noright, 2 W. Bl. 746. 
Anon. 1 Wils. 75. Doe v. Lewis, 1 Bur. 619. Doe v. Roe, 
3 Taunt. 402, and 4 Taunt. 883. Bul. N. P. 97. Comyn 
Land. & Ten. 493. Taylor Land. & Ten. 58. Chambers 
on Leases, 160, 161. 2 Archb. Pract. K. B. (1st Amer. ed.) 
188. Powers v. Powers, 11 Verm. 262. Staying proceed- 
ings is a common practice of courts of law, on equitable prin- 
ciples. Howe’s Pract. 433. Whipple v. Newton, 17 Pick. © 
168. Hatfield v. Baldwin, 1 Johns. 506. Doe v. Brenton, 
6 Bing. 469, and 4 Moore & Payne, 186. 

But if there were no English decisions in favor of the ten- 
ant, the court would stay proceedings in this case; as it will 
shape the forms of remedy, where a right clearly exists. See 
Falesv. Russell, 16 Pick. 315. Meeker v. Jackson, 3 Yeates; 
442. Lewis v. Petayvin, 16 Martin, 4. Adams v. Manning, 
17 Mass. 178. Winslow v. Hathaway, 1 Pick. 211. Broom’s 
Maxims, 36. 

The following authorities show the extent to which the 
English courts of law have gone, in staying proceedings 
when justice and equity require that they should be stayed 
Fisher v. Prince, and Bonafous v. Rybot, 3 Bur. 1363, 1372 
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Vernon v. Wynne, 1 H. B.24. Coombe v. Sansom, 1 Dowl. 
& Ryl. 201. 1 Tidd’s Pract. (1st Amer. ed.) 465, 482 — 490. 
Graham’s Pract. 422. 14 Petersd. Ab. 724 &§ seq. 

C. P. Curtis, for the demandant. By the Rev. Sts. c. 101, 
§ 8, “if the demandant ” ina writ of entry ‘shall prove that he 
is entitled to such estate in the premises as is set forth in the 
declaration, and that he had a right of entry on the day when 
the action was commenced, he shall recover the premises, un- 
less the tenant shall prove a better title in himself.” Ifthe de- 
mandant had expelled the tenant, as he might by the terms of 
the lease, it will not be pretended that the court would re- 
store him to possession on his paying the rent. ‘The demand- 
ant would then have been repossessed of his old estate, and 
payment would not give the tenant a new possession nor a 
right to it. Bac. Ab. Conditions, O. 1,4. Rent, I. 1. In 
the tenant’s lease, the payment of rent was a condition of his 
right to hold the demised premises. See Gray v. Blanchard, 
8 Pick. 284. 

The case in 11 Verm. 262, and most of the English cases 
cited for the tenant, are those of ejectment; and Lord Holt 
says, in Gregg’s case, 2 Salk. 597, that the courts of law stay 
proceedings “‘in ejectment, on a special reason, viz. because 
that action subsists entirely upon the rules of the court.” 
The ease at bar is a writ of entry, in which the demandant 

is to recover, ‘‘ unless the tenant can prove a better title.” 

The power of this court to mitigate forfeitures, and to enter 
judgment for the sum equitably due on bonds with a penalty, 
is derived wholly from statute. Anc. Chart. 324. St. 17835, 
c. 22. Hence the court will not exercise the power which it is 
now asked to exercise, without a statute authority first granted. 
See Black v. Black, 4 Pick. 234. Gould v. Gould, 5 Met. 
274. 

Wipe, J. This was a writ of entry to recover possession 
of a lot of land, formerly leased by the demandant to the ten- 
ant for a term of years not yet expired. 

The action is founded on an alleged breach of a condition 
in the lease, by the non-payment of rent, and a clause of entry 
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thereupon reserved by the demandant in the lease. ‘The 
tenant, protesting that no forfeiture had accrued, moved the 
court, at the trial, to stay all further proceedings in the case, 
on his paying the rent and costs. This motion was sustained 
by the chief justice, who presided at the trial, and the ques- 
tions now are, whether a court of common law has power to 
grant the relief prayed for, and if so, whether it ought to be 
granted on the facts reported. 

It was objected, on the argument, that the motion was prem- 
aturely made, as the question of forfeiture should have been first 
determined. But this objection ought to have been made at 
the trial, when the tenant might have elected to confess the 
forfeiture or to proceed in the trial, or the court might have 
ordered the question of law to be first decided, notwithstand- 
ing the objection. 'That the court has such a discretionary 
power is very clear. The question, therefore, has been regu- 
larly submitted to our consideration, and it will be beneficial 
to both parties that it should be now decided ; the tenant ad- 
mitting, notwithstanding his protestation, (as he does for the 
purpose of deciding the present question, ) that there has been 
a breach of the condition in the lease, as alleged in the decla- 
ration. 

It was then objected by the demandant’s counsel, that he 
having made out a clear title to the demanded premises, is 
entitled to judgment, and that this court, as a court of law, 
has no right and legal authority to stay further proceedings, 
as prayed for. ‘This, it has been argued, is a novel question 
in this Commonwealth, from which it is inferred by the de- 
mandant’s counsel, that the court is not authorized to grant 
relief. But this inference is not conclusive; for it may be 
that no case has occurred requiring such relief, or such relief 
may have been granted and the evidence of any such de- 
cision may have been lost. 'The history of the proceedings 
of our courts of law before the revolution is imperfect ; and 
we think that the novelty of the question, in this court, ought 
to have little or no influence in the decision ; especially as 
we consider the principles and rules of court in England, 
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upon which the question depends, to have been long well 
established. 

That a court of equity would grant relief in a case like 
this is not questioned, and cannot be denied. ‘The true 
foundation of equitable relief, in cases of penalties and forfeit- 
ures, is limited to such cases as admit of compensation accord- 
ing to the original intent of the parties. And in all cases 
where the penalty or forfeiture is designed to secure the pay- 
ment of a certain sum of money, a court of equity will grant 
relief, on payment of the money secured, with interest; as 
in case of penalties or forfeitures for the non-payment of rent, 
and other similar cases. 2 Story on Hq. $$ 1315, 1820. 
Sanders v. Pope, 12 Ves. 282. Baxter v. Lansing, 7 Paige, 
350. It is, however, denied that courts of common law have 
any such power. But the authorities cited by the counsel for 
the tenant abundantly show that in many cases, and for a 
long period of time, the courts of common law in England 
have exercised such a power, by granting relief in support of 
equitable defences, “for the easier, speedier and better ad- 
vancement of justice,’ without turning the party over to a 
court of equity. A fortiori ought this to be done in cases 
where courts of equity have no jurisdiction, by reason of the 
limitation of their powers. The ancient common law, as 
known and administered before the days of Bracton, has 
been much improved and enriched by the introduction of 
many principles of the civil law, and by rules of practice 
founded on justice and equity, and by the labors and investi- 
gations of learned judges and jurists, who have laid down the 
just rules and principles by which the courts of common law 
are to be governed, at the present day, in the administration of 
justice. 

At the present time, and long before our separation from the 
government of England, courts of common law and courts of 
equity have and had concurrent jurisdiction in many cases; 
such as cases of fraud, nuisance, waste, and many other cases ; 
although the theory is, that courts of equity will not interpose 
and sustain a bill for relief, where there is an adequate remedy 
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at law — courts of equity having been originally established for 
the purpose of supplying the defects, and correcting the rigors 
or injustice of the common law, so that justice may be dis- 
tributed and enforced in the most perfect manner, secundum, 
aquum et bonum. Courts of law, therefore, are bound to ad- 
minister justice, where they may consistently with the prin- 
ciples and rules of the common law, and not to compel parties 
to resort to courts of equity to obtain relief. ‘They will stay 
proceedings, when thereby full justice may be done, and in 
cases where a court of equity would enjoin the plaintiff not to 
prosecute his action at law. Thus unnecessary expense and 
delay are avoided, and no injustice is done. On this ground, 
courts of common law interpose in support of an equitable 
defence. And so, also, in cases which are not within the ju- 
risdiction of courts of equity. Thus, in trover for the con- 
version of a specific article, the article may be brought into 
court, in some cases, and upon payment of costs proceedings 
may be stayed. The rule is laid down by Lord Mansfield, in 
Fisher v. Prince, 3 Bur. 1364, ‘ that where trover is brought 
for a specific chattel of an ascertained quantity and quality, 
and unattended with any circumstances that can enhance 
the damages above the real value, but that its real and ascer- 
tained value must be the sole measure of the damages, there 
the specific thing may be brought into court.” Such mo- 
tions, however, are not granted of course, but they must 
depend upon their own circumstances. So in replevin, where 
the defendant avowed for rent in arrear, the plaintiff in replevin 
was allowed, in Vernon v. Wynne, 1 H. B. 24, to bring into 
court the rent specified in the avowry, and, on payment of 
costs, all further proceedings were stayed. The only objec- 
tlon made in that case by the defendant’s counsel was, that 
it would be permitting a plaintiff to pay money into court, 
which had never before been known; an indulgence of that 
kind having been always confined to defendants. 

There are many other cases in which courts of law inter- 
pose, on equitable grounds, to prevent oppression or unneces- 
sary costs; as in the common rule for allowing the defendant 
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to bring money into court, with costs; in which case, if the 
plaintiff refuses to accept the sum tendered, and proceeds in the 
trial, the defendant will be entitled to costs, unless the plaintiff 
can prove that more is due to him than the sum tendered. So 
if separate actions are brought against the acceptor, drawer, and 
indorsers of a bill of exchange, the court stay proceedings 
against the drawer, or any of the indorsers, on payment of 
the bill, and costs of the action; although not against the 
acceptor, without payment of costs in all the actions. Smith 
v. Woodcock, 4'T. R. 691. 1 Tidd’s Pract. (1st Amer. ed.) 
482. But the rule more directly in point is that long since 
adopted by the courts in England, in ejectment, on a clause 
of reéntry for non-payment of rent, as in the present case. 
So long since as the year 1738, Lee, C. J. remarked, in the 
case of Archer v. Snapp, Andr. 341, that before the St. of 4 
Geo. II. the court of king’s bench had exercised a discretion- 
ary power of restraining the lessor from proceeding for a for- 
feiture, in case of non-payment of rent, ‘‘by compelling him 
to take the money really due to him.” How long before 
courts of law had exercised that power, is uncertain, and is 
not material. But in Gregg’s case, 2 Salk. 597, Lord Holt 
is reported to have said that it was done “in ejectment ona 
special reason, viz., because that action subsists entirely upon 
the rules of the court.” But surely that could not have been 
the main reason; for if the court had power to substitute a 
_ new and fictitious form of action for a writ of entry, as a more 
convenient remedy in the administration of justice; if they 
could introduce and establish the action of assumpsit as a 
substitute for an action of debt on simple contract, to avoid 
the defendant’s wager of law, which was done to the great ad- 
vancement of. justice; they had authority to establish the 
same rule in a writ of entry as in the action of ejectment; 
and no doubt it would have been done, if the former action 
had not been almost, if not entirely, disused in practice, after 
the introduction of the latter form of action. But the form of 
the action seems to be immaterial. The equitable founda- 
tion of the rule in question, and the end to be obtained, are 
the same in both forms of action. 
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Whether the St. of 4 Geo. II. c. 28, extended to this coun- 
try or not, is a question which it is not necessary to decide. 
The powers of this court and the practice of the courts of law 
in England do not depend on that statute. ‘The true end 
and professed intention of this act of parliament,” as is said 
by Lord Mansfield, in 1 Bur. 619, “is to take off from the 
landlord the inconvenience of his continuing always liable to 
an uncertainty of possession, (from its remaining in the power 
of the tenant to offer him compensation at any time, in order 
to found an application for relief in equity,) and to limit and 
confine the tenant to six calendar months after execution 
executed, for his doing this, or else that the landlord should from 
thenceforth hold the demised premises discharged from the 
lease.”” 2 Sellon’s Pract. 127. It is true that this statute 
regulates, in some measure, the practice of staying proceed- 
ings in the courts of law. But the practice had its origin long 
previously to the statute ; and the authority of the courts to 
establish such a rule of practice was never questioned. 

We have no doubt, therefore, of the power of this court to 
stay proceedings in support of an equitable defence. And if 
we have such power, that it ought to be exercised in this 
case, no one, we think, can doubt. We cannot imagine a 
more unjust and oppressive claim, than that which the de- 
mandant attempts to enforce. By mistake, the tenant, as it 
was said on the argument and not denied, tendered a quarter’s 
rent a day or two before it was due; but this was no preju- 
dice to the demandant. And it is quite certain that the rent 
would not have been received, if it had been tendered on 
the day when it was payable; for the demandant, as his 
counsel admits, (and as we know judicially,) had then an ac- 
tion pending for the supposed breach of another condition of 
the lease, for which he claimed the forfeiture. See Atkins v. 
Chilson, 9 Met. 52. The demandant, therefore, could not 
have accepted rent without defeating his action, as such ar 
acceptance would amount to a waiver of the forfeiture. 

We are therefore of opinion that the rule adopted at the trial 
should be made absolute, with some enlargement, however, of 


MARCH TERM 1846. 121 


Cheney v. Boston and Maine Rail Road Co. 


the terms. We think the tenant is bound to pay all the rent 
now in arrear, with interest ; for although the demandant has no 
legal right to interest, (it being admitted that all the rent, 
except for one quarter, has been duly tendered to him,) yet he 
has an equitable claim, as the tenant, no doubt, has had the 
use of the money. For he must have known that the money 
would not be demanded of him ; and the presumption is that 
it was used by him. 

The sum due to the demandant being ascertained accord- 
ing to this modification of the rule, the further proceedings in 
the case are to be stayed, on payment of the sum due, with 
costs, or by bringing the same into court for the demandant’s 
acceptance. [See St. 1847, c. 267, § 1.] 


—_——————— 


Ira CHENEY vs. T'HE Boston anon Maine Rait Roap 
CoMPANY. 


By the rules of a rail road company, the purchasers of tickets for a passage on the 
road, from one place to another, were required to go through in the same train; 
and, passengers who were to stop on the road, and afterwards finish their passage 
in another train, were required to pay more than when they were to go through in 
the same train: A., not knowing these rules, purchased a ticket for a passage 
from D. to B. and entered the cars with an intention to stop at E., an intermedi- 
ate place, and to go to B. in the next train: When he took his ticket, he was 
informed of the rule that required him to go through in the same train, anda 
check was given him, on which were the words “‘good for this trip only:” The 
conductor of the cars then offered to give back to A. the money which he had 
paid, deducting the amount of his passage from D. to E., which A. refused to 
accept, but demanded the ticket in exchange for the check: He stopped at E., 
went on to B. on the same day, in the next train, and offered his check, which 
was refused, and he was obliged to pay the price charged for a passage from 
E. to B., and afterwards brought an action against the company for breach of con- 
tract, and for money had and received. Held, that the action could not be main- 
tained. 


Assumpsir for money had and received, and for breach of a 
contract by the defendants in not carrying the plaintiff, upon 
their road, from Durham (N. H.) to Boston. The case was 
submitted to the court of common pleas, upon the following 
statement of facts: 

“The plaintiff, in May 1844, purchased tickets at the 
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depot of the defendants’ road, at Durham, for a passage for 
himself and his wife, from Durham to Boston, and paid for 
said tickets $1-873 each. It was and is a rule of the defend- 
ants, that passengers purchasing tickets for a passage on said 
road, from one place to another, must go through in the same 
train of cars; but the plaintiff did not know of this rule at 
the time of purchasing said tickets, and he got into the cars 
with the intention of stopping, with his wife, at Exeter, 
between Durham and Boston, and about twelve miles from 
Durham, and of going on to Boston in the next train. ‘The 
plaintiff was informed of the defendants’ rule aforesaid when 
he came to take his tickets, and checks were given him in 
lieu of the tickets, upon which were the words ‘ good for this 
trip only.’ The conductor offered him back the money which 
he had given for his tickets, deducting the amount of his fare 
from Durham to Exeter, which the plaintiff refused to accept, 
but demanded back his tickets in exchange for his checks. 
Twelve and a half cents less is charged by the defendants for 
each ticket from Durham to Boston, than for separate tickets 
from Durham to Exeter, and from Exeter to Boston. But 
this fact was not known by the plaintiff. The plaintiff and 
his wife stopped at Exeter, and went on to Boston on the 
same day, in the next train, and he offered his checks, which 
were refused, and he was obliged to pay $1-50 each for tick- 
ets from Exeter to Boston.”’ | 

The parties agreed that if the plaintiff was entitled to 
recover, on these facts, judgment should be rendered for him 
for $20 damages, and costs. ‘The court of common pleas 
rendered judgment for the plaintiff, from which the defend- 
ants appealed. 

Putnam, for the plaintiff. 

G. Minot, for the defendants. 

Dewey, J. This case involves no question of the general 
duty of rail road companies to carry passengers who offer 
themselves and are ready to pay the usual rate of fare. It is 
only a question whether one who purchases a ticket, entitling 
him, by the rules of the company regulating the tariff of fares, 
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to a continuous passage through, and avails himself of the 
reduction in price allowed to such passengers, can insist upon 
being taken up as a way passenger, at such stations as he may 
elect to stop at, he having voluntarily abandoned the train 
that went through. 

The question really is, what was the contract between 
the plaintiff and defendants. Now the case stated by the 
parties expressly finds that the price of tickets entitling the 
party to a passage in the cars from Durham to Boston, in one 
continuous passage, was $1-87} for each, and for a passage 
from Durham to Exeter, and from Exeter to Boston, as sepa- 
rate trips, $2. Such was the regular and ordinary charge. 
It is true that the tickets themselves do not describe the pas- 
sage to be one by the same train. Nor do they purport to 
entitle the holder to a conveyance by two separate trips, first 
by taking the cars to Exeter, and thence by a subsequent train 
passing from Exeter to Boston. They are silent as to the 
mode. It therefore was a contract to carry in the usual man- 
ner in which passengers are carried who have tickets of that 
kind. 

It is said that the rules of the company were unknown to 
the plaintiff when he purchased the tickets, and therefore he 
ought not to be affected by them. 'This might very properly 
be insisted upon in his behalf, if it were attempted to charge 
him with any liability created by such rules; especially if it 
were attempted to enforce any claim for damages by reason 
of them. 

The question, as to the right of the plaintiff to be trans- 
ported as a passenger, does not depend upon his knowledge, 
at the time of the purchase of his ticket, of the difference of 
the price to be paid for a passage through the whole distance 
by one train, or that of a passage by different trains. The 
plaintiff might have inquired and informed himself as to that. 
If he did not, he took the mode of conveyance, the price of 
the ticket, and the superscription thereon, secure to him under 
the rules and regulations of the company. It appears, how- 
ever, that before reaching Exeter, the plaintiff was fully ap- 


124 SUFFOLK AND NANTUCKET. 


Hubbard & others v. Charlestown Branch Rail Road Co. 


prised of the different rates of fare, and the rules applicable to 
Way passengers, and that the agent of the defendants, the con- 
ductor of the train, offered to refund to him the money that 
he had paid for his ticket, deducting the usual fare from 
Durham to Exeter, which the plaintiff refused to accept. 
In the opinion of the court, this was all that the defendants 
were required to do; and as the plaintiff declined this offer, 
and thereupon left the train, stopping at Exeter, he volun- 
tarily relinquished his passage through by a continuous train, 
for which he held a ticket, and whatever loss he has sustained 
was occasioned by his own act, and occurred under such cir- 
cumstances as preclude him from all claim for damages for 
any default in the company in the matter. Nor can he sus- 
tain any legal claim to recover back the sum paid for his 
first ticket, or any part thereof. The offer to that effect was 
refused by him. 
Judgment for the defendants. 


—_—_ 


Wituiam J. Huspsarp & others vs. THe CHARLESTOWN 
Brancuw Rart Roap Company. 


Money lent, without any stipulation for interest, does not necessarily draw interest, 
until refusal or neglect of payment, after demand made, or some other default of 
the borrower. 

Interest is recoverable on money wrongfully obtained, but is not necessarily recover- 
able on money obtained from a bank by an over-draft, because an over-draft is 
not necessarily wrongful. 

In a suit to recover back money obtained from a bank by an over-draft, without any 
agreement to pay interest thereon, if the plaintiffs claim interest, the defendant 
may give evidence of facts tending to show that he did not procure the money 
wrongfully, nor detain it unjustifiably. 


Tuis was an action of assumpsit, in which the plaintiffs, 
as receivers of the Phoenix Bank, sought to recover of the 
defendants the sum of $4644-92, alleged to have been over- 
drawn by their treasurer, on the 30th of September 1842, 
and also interest on that sum from the same date. 

The defendants filed a specification of their defence, in 
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which they stated, Ist, that no demand for the amount 
claimed had been made upon them, except at a time when 
they were summoned as trustees of said bank, in a process of 
foreign attachment; 2d, that the amount claimed was not 
lent or advanced by said bank, at the request nor with the 
knowledge of the defendants, nor at the request of any one 
authorized by them ; 3d, that said bank, at the time of the 
alleged over-draft, was indebted to the defendants in the sum 
of $7200, being the amount of assessments due on one hun- 
dred and sixty shares in the defendants’ capital stock ; and 
Ath, that the defendants were always ready to allow the 
amount of said over-draft, in part payment of said assess- 
ments. 

It appeared at the trial in the court of common pleas, before 
Merrick, J. that the amount sued for was overdrawn by 
William Wyman, the defendants’ treasurer, in his account, 
as such treasurer, with the Phenix Bank, on the 30th of 
September 1842; that said Wyman was also president of 
said bank, and often acted as teller and cashier, and at all 
times had free access to the vaults and drawers of the bank ; 
that the clerk or book-keeper of the bank had general direc- 
tions from said president to give him notice of all over-drafts ; 
with which directions he complied. 

It also appeared that Wyman, as the defendants’ treasurer, 
kept no account in the defendants’ books with the bank, but 
only a cash account, and that there was no correspondence 
between the cash balances in the books of the company (the 
defendants) and his treasurer’s account with the bank; and 
that, at the time of over-draft, there was, according to the 
company’s books, a cash balance more than sufficient to meet 
said over-draft. 

It also appeared, by inspection of the account of Wyman, 
as treasurer, with the bank, that there had been previously 
an over-draft, to the amount of $188-19, which remained 
unpaid for more than twenty days, and that no interest was 
charged thereon. 


The defendants offered to put into the case, as evidence, a 
1 is 
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petition in equity, by the plaintiffs, for an injunction on the 
defendants to restrain them from selling one hundred and 
sixty shares of their capital stock, claimed by the plaintiffs as 
having been paid in full; and also the answer of the defend- 
ants to said petition. But the court refused to admit them. 

The defendants also offered to put in copies of cértain 
writs served upon them in April 1843, as trustees of the 
Phenix Bank. But the court refused to admit them, and 
ruled, that if the jury should find that the amount sued for 
was actually paid to the defendants, then the jury should add 
interest thereto from the time of the over-draft. The jury 
added interest from the date of the over-draft, and the defend- 
ants alleged exceptions to the judge’s ruling. 

G. Farrar, for the defendants. It was a question of fact, 
which should have been left to the jury, whether there was 
any agreement, express or implied, to pay interest. The law 
does not give interest on an over-draft by a depositor in a 
bank, unless there is an agreement to pay it. Calton v. 
Bragg, 15 East, 228. Kanev. Smith, 12 Johns. 156. Rens- 
selaer Glass Factory v. Reid, 5 Cow. 609, per Spencer, 
Senator. See also Hunt v. Nevers, 15 Pick. 500. Barnard 
v. Bartholomew, 22 Pick. 291. Bodham v. Riley, 2 Bro. 
©. C. 3. Newell v. Griswold, 6 Johns. 45. 

The over-draft in this case was not made by the defend- 
ants, nor authorized by them. Their treasurer overdrew, 
but there was no privity between the defendants and the 
bank. He could not borrow money for the defendants, so as 
to charge them, without their previous authority or subse- 
quent ratification. Esser Turnpike v. Collins, 8 Mass. 292: 
Hayden v. Middlesex Turnpike, 10 Mass. 397. Salem Bank 
v. Gloucester Bank, 17 Mass. 1. There was no ratification 
by the defendants, because they could not know, from their 
books, that money was wanted ; and as Wyman, individually, 
lent the money to himself, his knowledge cannot affect the 
defendants. Washington Bank v. Lincoln, 22 Pick. 24. 

The evidence that was rejected should have been received, | 
as it would have shown that the defendants were in no fault 
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in retaining the money, and were therefore not chargeable 
with interest. | 

W. J. Hubbard, for the plaintiffs. Banks are instituted 
for the purpose of lending money, and a payment of an over- 
draft by them is a loan of money. It is not like the cases of 
mutual accounts, cited for the defendants, where the parties 
do not know the exact state of the funds. Depositors know 
what they have in the bank ; and if they overdraw they do 
it for the purpose of borrowing money. Interest is due, by 
law, on money lent and money paid; and the verdict has 
found that the money was paid to the defendants. Reid v. 
Rensselaer Glass Factory, 3 Cow. 420. Dodge v. Perkins, 
9 Pick. 368. Liotard v. Graves, 3 Caines, 234. The People 
v. Gasherie, 9 Johns. 71. Wood v. Robbins, 11 Mass. 504. 
Weeks v. Hasty, 13 Mass. 218. Anon. 1 Johns. 315. Wéial- 
lings v. Consequa, Peters C. C. 172. Rapelie v. Emory, 
1 Dall. 349. Dilworth v. Sinderling, 1 Binn. 488. Moore v. 
Voughton, 1 Stark. R. 487. 

The evidence that was rejected was inadmissible. Cutler 
v. Middlesex Factory Co. 14 Pick. 483. Adams v. Cordis, 
8 Pick. 260. 

J. Dana, in reply. It does not appear that the defendants 
ever ordered Wyman to deposit their money in the bank, or 
that they knew he did so. And there was, on their books, a 
_ balance more than sufficient to meet the sum overdrawn. 
The over-draft by Wyman was fraudulent, and the bank, by 
paying it, became a party to the fraud on the defendants, and 
have no claim to interest. Besides; when there is no agree- 
ment to pay interest, it cannot be recovered before notice and 
demand of payment. 

Suaw, C. J. The only question now raised on this bill of 
exceptions is, whether the defendants were chargeable with 
interest upon the amount overdrawn by them, from the time 
of such over-draft. The court are of opinion that the direc- 
tion of the judge was not correct in point of law, when he 
instructed the jury, that if the amount was actually paid to 
the defendants the jury should add interest from the time of 
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the over-draft, without instructing them to take into consid- 
eration the other ‘circumstances of the case. If money were 
fraudulently or wrongfully obtained from a bank, it might be 
recovered back with interest. Wood v. Robbins, 11 Mass. 
504. 

Perhaps the evidence might have been properly left to the 
jury, to find whether the money was wrongfully drawn or 
not. But we think an over-draft on a bank is not necessarily 
wrongful; it may be made in conformity with some mutual 
agreement or understanding <A draft on a bank, by one who 
has no funds, or beyond his funds, and a payment made in 
pursuance of it, constitute a loan of money ; and supposing it to 
be made without any stipulation for interest in the outset, it 
does not necessarily draw interest until neglect or refusal of 
payment, after demand made, or some other default. In this 
case, it is stated that the defendants were expecting from the 
bank payments to a Jarger amount than the over-draft, for as- 
sessments on shares supposed to be the property of the bank, 
but standing in the name of Wyman, their president. What 
sround they had for such expectation does not appear; but it 
might have been such as to show that the over-draft was not 
necessarily wrongful. The difficulty is increased and com- 
plicated by the fact that Wyman was treasurer of the defend- 
ant company, and kept their books, and was also president of 
the bank, and had an active agency in their concerns. 

In general, when there is a loan without any stipulation to 
pay interest, and when one has the money of another, having 
been guilty of no wrong in obtaining it, and no default in 
retaining it, interest is not chargeable. So, if before demand 
made, or other default, a debtor is summoned as trustee, and 
he practises no delay in making his answer, and no collusion 
with any other party, he is prohibited by law from paying 
the money; he is in no default, and not chargeable with 
interest. Oriental Bank v. Tremont Ins. Co. 4 Met. 1. 

The case of Adams v. Cordis, 8 Pick. 260, in which the 
trustee was held liable for interest pending the trustee pro- 
cess, was decided on the ground that he held the money on a 


| 
; 
| 


MARCH TERM 1846. 129 


Commonwealth v. Phenix Bank. 


contract to pay interest for it, that the interest was part of 
the debt, and the trustee continued to use it as hisown. We 
_think the evidence, especially the proof of the trustee attach- 
ments, should have been admitted and left to the jury to find 
whether the money had been wrongfully drawn or unjusti- 
fiably detained, with a direction that, if they had not, the 
plaintiffs were not entitled to recover interest. 
Verdict set aside, and a new trial granted. 


CoMMONWEALTH vs. Presipent, Directors, &c. OF THE 
PHe@nix Bank. 


In adjusting the concerns of a bank, by receivers of its assets appointed pursu- 
ant to the provisions of S¢. 1838, c. 14, the bank tax imposed by Rey. Sts. c. 9, 
§ 1, and ec. 36, § 45, and due from the bank, may be set off against money due from 
the Commonwealth to the bank on loan: So of money deposited in the bank by 
the agent of Charles River Bridge, in his capacity as such agent under Svs. 1841, 
ce. 88, and 1843, c. 30: Aliter, of money deposited in the bank by the warden of the 
state prison, in his capacity of warden. 

An incorporated bank is not a person, within the meaning of the act of congress (Sé. 
1797; c. 74, § 5) which requires priority of payment to be made to the United 
States, when any person indebted to them shall become insolvent, not having suf- 
ficient property to pay all his debts, or shall make a voluntary assignment of his 
property, or when his property shall be attached by process against an absconding, 
concealed or absent debtor, or when a legal act of bankruptcy shall be committed 
by him. 

When the assets of a bank are put into the hands of receivers, pursuant to S¢. 1838, 
c. 14, to have its concerns adjusted according to the provisions of Rev. Sts. ec. 44, 
the United States, if creditors of the bank, are not entitled to priority of payment, 
under the act of congress of 1797, c. 74, §5; there not being, in that case, such an 
insolvency of their debtor as is contemplated by that act. 


'THIs was a process, instituted by the bank commissioners, 
under St. 1838, c. 14, $ 5. An injunction was issued, re- 
straining the Phenix Bank from further proceeding with its 
business ; receivers were appointed to take possession of its 
property and effects; and its charter was repealed by St. 
1845, c. 106, which enacted that the receivers already ap- 
pointed should have the same powers, in all respects, as 
though they had been appointed under the provisions of the 
Rev. Sts. c. 44. 
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At the last November term, the receivers presented to the 
court a representation and petition, in substance as follows: 
That there was among the assets of the bank, a certificate, — 
signed by the treasurer of the Commonwealth, for the sum of 
$6000, being the amount of a loan for that sum, made by the 
bank to the Commonwealth, payable with interest at five per 
cent. per annum, according to authority vested in the treas- 
urer by a resolve of the legislature, passed on the 3d of March 
1842: That by virtue of the Rev. Sts. c. 9, $ 1, and c. 36, 
§ 45, there became due and payable from the bank to the 
Commonwealth, on the 13th of October 1842, the sum of 
$1500, viz. a tax of one half of one per cent. on $300,000, 
the capital of the bank actually paid in by the stockholders, 
for which sum of $1500 the said treasurer had presented a 
claim to the receivers for allowance, who allowed the same, 
and issued and delivered to said treasurer a certificate of the 
allowance thereof: That, at the time when the bank stopped 
payment and the injunction was issued against it, in this case, 
there was in the bank, of moneys that had been deposited 
therein by C. Lincoln, jr. warden of the state prison, the sum 
of $11,900-°30, which sum, on the books of the bank, stood 
credited to the account of said Lincoln, headed and entitled 
‘Charles Lincoln, jr. Warden of Massachusetts State Prison 
at Charlestown ;” and also of moneys which had been depos- 
ited therein by Ebenezer Barker, agent of the Charles River 
Bridge, the sum of $9184:42, which sum, on the books of the 
bank, stood credited to the account of said Barker, headed 
and entitled, ‘‘ Ebenezer Barker, agent:”? 'That said Lincoln 
and Barker severally demanded of the receivers to have the 
amounts, so standing to their credit, allowed to them as claims 
against the assets of the bank; and that the receivers had al- 
lowed said claims, and issued and delivered to them, respective- 
ly, certificates of the allowance thereof: That the receivers, 
pursuant to an order of this court, passed on the 21st of April 
1848, returned to this court a report of all claims which had 
been presented to them for allowance, and in which report 
they set forth the three several claims above mentioned; that 
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due notice of the filing of said report was given, pursuant to 
an order of the court; and that a decretal order of the court 
afterwards passed by the court, confirming said report in re- 
gard to all the said claims: That a dividend of fifty per cent. 
having been ordered on the amount of said claims, Frederick 
Robinson, then being warden of the state prison, presented 
the certificate, issued as aforesaid to said Lincoln, and de- 
manded and received the said dividend on the claim so 
presented and allowed in the name of said Lincoln, warden ; 
and the said Barker presented the certificate, issued as afore- 
said to him, and demanded and received the said dividend on 
the claim which had been so presented and allowed in his 
name; for which said payments said Robinson and Barker 
indorsed receipts on said certificates, and on the records of 
said certificates in the receivers’ hands: ‘That after the pay- 
ment of said dividends, the receivers presented to the treas- 
urer of the Commonwealth his certificate for the aforesaid 
sum of $6000, and requested him to pay the amount thereof, 
with interest, deducting the amount of the bank tax aforesaid ; 
but that he refused to make such payment, and claimed 
that the amount of said bank tax, the amount allowed, as 
aforesaid, to Charles Lincoln, jr. warden, and the amount 
allowed to Ebenezer Barker, agent, should be consolidated 
and allowed as one claim due to the Commonwealth, and that 
the amount of said certificate of $6000 should be set off and 
deducted from such consolidated amount, and a dividend be 
paid to the Commonwealth on the balance which should re- 
main unsatisfied by such set-off; but that the said Robinson 
and Barker severally refused to accede to such an arrangement, 
or to refund any part of the dividend which had been received 
by them: ‘That in order to enable the receivers to effect a 
settlement of said claims, the legislature, on the 20th of 
February 1845, passed the following resolve: ‘“ Resolved, 
that the Commonwealth’s attorney for the county of Suffolk 
be, and he is hereby required to appear before the supreme 
judicial court, in behalf of the Commonwealth, in the case 
of the Commonwealth by Bank Commissioners versus the 
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President, Director sand Company of the Phoenix Bank, upon 
the hearing of any question which may arise in said case, con- 
cerning the mutual claims between the Commonwealth and the 
said corporation ; and the treasurer of the Commonwealth 1s 
hereby authorized to adjust and settle such claims, in conform- 
ity with the judgment of the court in the premises: and if, by 
such judgment, any balance shall be found due from the 
Commonwealth to the said corporation, the governor is hereby 
authorized to draw his warrant for the payment of the same 
to the receivers appointed by said court in the aforenamed 
case.”’ 

The receivers therefore prayed that a hearing might be had 
in regard to the questions that had arisen concerning the 
aforesaid claims, to the end that a judgment might be rendered 
in the premises, and that an adjustment and settlement of said 
claims might be had conformably to such judgment. 

Notice of the foregoing petition was served on the 2d cf 
December 1845, and Samuel D. Parker, Esq. attorney of the 
Commonwealth for the county of Suffolk, afterwards appeared 
in behalf of the Commonwealth. At the present term, the 
abovenamed Frederick Robinson, warden of the state prison, 
and Ebenezer Barker, agent of Charles River Bridge, filed 
their written consent that the court should make a decree 
without reference to either of them in their official capacity. 

W. J. Hubbard, for the defendants. In Peirce v. City of 
Boston, 3 Met. 520, it was decided that a tax, being neither 
a judgment nora contract, was not the subject of set-off un- 
der the Rev. Sts. c. 96. And by that chapter, only mat- 
ters, which are themselves the subject of set-off, can be met 
by set-off. The bank could not set off the loan against the 
tax, because the loan is payable at pleasure, and not at a given 
day. It seems to follow that the tax cannot be set off against 
the loan. And this is an answer to the suggestion which 
may be made, that a bank tax is a contract, because the 
bank accepted a charter which requires payment of a semi- 
annual tax, and therefore differs from the tax which was held 
not to be a contract, in the case of Peirce v. City of Boston. 
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Barker’s claim is not a subject of set-off by the Common- 
wealth. Non constat that he was authorized by the Com- 
monwealth to make the deposit. Though he deposited as 
agent, yet he did it personally. The character of his agency 
does not warrant a set-off. He is agent of Charles River 
Bridge under the provisions of St. 1841, c. 88; that is, he was 
an agent appointed by the executive to repair that bridge, in 
a manner prescribed by commissioners, and to appoint persons 
to collect tolls, &c.; and he was to render a quarterly account 
to the governor and council of the receipts of toll, and all 
other receipts on account of the bridge, and of all expendi- 
tures thereon, and to pay the balance in his hands, quarterly, 
to the treasurer of the Commonwealth. Though his agency 
was created by a law of the Commonwealth and he is ac- 
countable to its officers, yet the Commonwealth has no inter- 
est in the money received by him as public money, in which 
the whole State has an interest. 

The claim of the warden of the state prison stands on 
grounds that are similar, and even stronger. By Rev. Sts. 
c. 144, that officer is a sole corporation. He is not agent of 
the Commonwealth. Contracts must be made and suits 
brought in his name. The money that goes into his hands 
is under his control. The bank could not set off his debt 
against a claim of the Commonwealth. He has a right to 
keep his hold on money in his possession, for his salary, and 
for claims on him upon contracts which he is obliged to make, 
and for which he is personally responsible. 

S. D. Parker, for the Commonwealth. The money de- 
posited in the bank by the warden and bridge agent was not 
theirs, but the money of the Commonwealth. They were 
trustees, and the Commonwealth cestui que trust. And the 
bank had express notice that it was so, by the heading of 
their accounts with the bank, and by the public statutes, of 
which all persons and corporations have notice. By Sts. 1841, 
ce. 88, and 1843, c. 30, the bridge agent was to pay to the state 
treasurer, quarterly, the balance of all receipts by him over 
the expenditures made by him. This shows that he wasa 
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mere bailee or disbursing officer. So of the warden of the 
state prison. See Bradford v. Rowe, 3 Pick. 17. Austin v. 
Foster, 9 Pick. 341. Hence a set-off is allowable under Rev. 
Sts. c. 96, $$ 11-14, and c. 90, $ 50. But these statute 
provisions are not alone to be regarded, in a court of equity, 
in an equity process like this. Simson v. Hart, 14 Johns. 
63. Van Beuren v. Van G'aasbeck, 4 Cow. 496. Duncan 
v. Lyon, 3 Johns. Ch. 358. M’ Donald v. Neilson, 2 Cow. 
139. 

Set-off is not restricted to the parties on the record. Bar- 
rett v. Barrett, 8 Pick, 342. McNutt v. Bland, 2 Howard, 
9. Bank of Niagara v. Rosevelt, 9 Cow. 409. Matter of 
the Receiver, 9 Cow. 414, note. Chesterfield Manuf. Co. v. 
Dehon, and Lazarus v. Commonwealth Ins. Co. 5 Pick. 9, 
76. Mason v. Waite, 17 Mass. 560. Beckwith v. Sibley, 
11 Pick. 484. Denston v. Perkins, 2 Pick. 86. Thompson 
v. Perkins, 3 Mason, 232. Kelly v. Bowman, 12 Pick. 387. 
Farrow v. Commonwealth Ins. Co. 18 Pick. 53. Hallowell 
and Augusta Bank v. Howard, 13 Mass. 235. Girard v. 
Taggart, 5 8. & R. 27. Price v. Ralston, 2 Dall. 67. 
Winch v. Keeley, 1'T. R. 619. Hurlbert v. Pacific Ins. Co. 
2 Sumner, 471. These cases show that the Commonwealth 
might have sued the bank for the money deposited by the 
warden and bridge agent, subject to the equitable lien of the 
bank. The money would not go to the representatives of the 
warden and agent on their decease. ‘The person for whose 
use a trust is created, who is to be the ultimate receiver of 
money, may sustain a suit in equity to have it paid directly to 
himself. Per Marshall, C. J. 7 Cranch, 97. 

Suaw, C.J. At the time of the proceedings for appointing 
receivers of the Phoenix Bank, the Commonwealth were in- 
debted to that bank for money borrowed under authority of 
law, in the sum of $6000. On a call by the receivers for this 
amount, as part of the assets of the bank, the Commonwealth 
object, and claim that, either by law or upon principles of 
equity, they are entitled to set off demands held by them, or 
for their use, against the bank; and they claim that the 
balance only is the true debt, on either side. 
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1. The first claim was the bank tax due a few days after 
the injunction issued, being $1500 for one half of one per 
cent. on the capital, according to the Rev. Sts. c. 9, $ 1, and 
c. 36, § 45. 

At first, the receivers were willing to allow this deduction, 
if the Commonwealth would pay the balance, but this the 
treasurer did not feel authorized to do, and the offer, therefore, 
was not acted upon. The receivers now, in behalf of the gen- 
eral interest, object, on the ground that a tax is not a set-off 
against a loan, on the authority of the case of Peirce v. City 
of Boston, 3 Met. 520. But we think the authority is not 
applicable. ‘hat was a suit against the city for the salary 
of a schoolmaster, which, it appeared, had been assigned and 
was sued for the benefit of an assignee; and the attempt of 
the defendants was to set off a tax which had been assessed 
upon the assignee and another person. It was decided on the 
ground that it was neither a debt due by contract nor by 
judgment, and therefore was not within the provisions of the 
statute there relied upon. But we think a bank tax due the 
Commonwealth stands on a different footing. Though called 
a tax, it is rather in the nature of an annuity or bonus, which 
the bank, by their acceptance of the charter, agree to pay, a3 
a compensation for the franchise. obtained by it. It is, there- 
fore, a debt due by contract, and,as such, comes within the 
_ principle of set-off. 

2. The next claim is for money deposited by Ebenezer 
Barker, the agent of the Commonwealth for Charles River 
Bridge. It appears that the money was deposited by hin, and 
entered to his credit in the books, in his capacity as agent; 
and the act under which he was appointed, the S¢. of 1841, 
c. 88, shows what was the nature of such agency. The 
money in his hands was either money advanced from the 
treasury of the Commonwealth, for the purpose of making re- 
pairs of Charles River Bridge, or money received for tolls, 
which toll was due t6 the Commonwealth. The whole of 
the money which could come into his hands was the money 
of the Commonwealth, or money received to the use of the 
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Commonwealth, and for which he was accountable. He was 
required by the act under which he was appointed to account 
quarterly and to pay over to the treasurer the balance of his 
quarterly accounts. Can the money deposited by such agent 
be relied upon by the Commonwealth as a set-off against the 
money due from them to the bank ? 

The right of set-off, founded originally in considerations of 
equity, is somewhat enlarged by the revised statutes, and ex- 
tended beyond the limits formerly prescribed to it. Several 
provisions of those statutes recognize the right to extend the 
principle of set-off to equitable demands. When, in an action 
at law, the defendant has an equitable demand against the 
plaintiff— for instance, the assignment of a chose in action — 
upon which he could not maintain an action, yet he shall 
have the privilege of setting it off. Rev. Sts. c. 96, $ 5. So, 
on the contrary, by $ 11, if an action be brought by one as 
trustee, or for the use and benefit of another, the defendant 
may set off any demand he has against the person for whose 
use the action is brought. These provisions establish the 
principle that in a set-off, even in an action at law, the court 


will recognize equitable demands upon which an action at_ 


law would not le in the name of the party beneficially inter- 
ested ; and that it is not confined to legal demands between 
the ee to the action. 

It is true that these principles do not apply precisely to the 
present case, because this is not an action at law; but it is 
a proceeding in the nature of an action or of many actions, in 
which it becomes necessary to decide between parties, debtor 
and creditor, as if they were sole parties to an action for the 
recovery of a debt, and are therefore within the equity of the 
statute. | 

Upon the provisions of the act constituting the agency for 
Charles River Bridge, it appears to us, that the person thus 
appointed was the mere agent of the Commonwealth; that 
the moneys collected, though in such Sense his moneys, until 
accounted for and paid over, that such payment out of the 
same by him could not be questioned by the Commonwealth, 
yet that the moneys were collected and held for the use anc 


MARCH TERM 1846. 137 


Commonwealth v. Phenix Bank. 


benefit of the Commonwealth, to be paid into the treasury. 
Then if he placed the money temporarily in the bank to lie, 
if not necessarily drawn out to be applied to the purposes for 
which he was appointed, during the intervals of time desig- 
nated by law for payment of the same into the treasury, and 
did this in a form indicating that he was acting in behalf of 
some other person, it is now competent to show, by evidence 
aliunde, that it was intended for the security and benefit of 
the Commonwealth, and thus to show that the Common- 
wealth had an equitable interest in it. 

Without deciding, therefore, whether upon notice to the 
bank the Commonwealth could have brought an action in 
their own name, we are of opinion, that they so far had an 
equitable interest, and stood in the relation of principal, that 
they may set off such demand in part satisfaction of the de- 
mand of the bank against them, provided that the agent had 
not such lien or other equitable claim on the funds in his 
hands, as to defeat this claim. It appears by the certificate 
of the agent filed in the case, that he has no claim upon the 
fund; that he is willing that the amount be set off against 
the demand of the bank upon the Commonwealth. The case 
then, we think, is brought not only within the principle of 
equity, that in all final adjustments between debtor and cred- 
itor, the actual balance, after setting off all demands against 
each other, is the true debt, but also within the spirit and 
equity of the provisions of the revised statutes, which, in the 
application of the rules of set-off, put equitable claims upon 
the footing of legal debts. 

3. Can the deposit made by the warden of the state prison 
be set off? His authority and duty are regulated by the Rev. 
Sts. c. 144, $$ 16-19. 

This demand stands upon a very different ground from that 
of the bridge agent; a difference depending upon the very 
different provisions of law under which these agents are 
constituted. 

By the revised statutes, the state prison and its officers 
are constituted a separate and distinct establishment, having 
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powers and functions, and being charged with duties and _ re- 
sponsibilities, of a peculiar nature. It is provided that the 
warden shall have the charge and custody of all the real and 
personal estate, stock, tools and property pertaining to the 
prison; that he shall be treasurer of the prison; that he shall 
receive and pay out all moneys granted by the legislature for 
the support thereof, and shall keep and render regular ac- 
counts. It is provided, c. 144, $ 19, that all contracts on 
account of the prison shall be made by the warden ; that the 
warden and his successor may sue or be sued thereon to final 
Judgment and execution; that no such suit shall abate by 
reason of the office of warden becoming vacant; but that any 
successor of the warden, pending such suit, may take upon 
himself the prosecution or defence thereof; and that, upon 
motion of the adverse party and notice, he shall be required 
todo so. These provisions are copied exactly from those of 
St. 1827, c. 118. 

The court are of opinion that in no sense can the money 
thus received and held by the warden of the state prison, in 
his official capacity, be regarded as the money of the Com- 
monwealth, or held in trust for the Commonwealth, or money 
in which the Commonwealth has any equitable interest. The 
warden is liable to judgment and execution. Both the obli- 
gations of the warden and the property to meet them devolve 
on his successor. ‘The Commonwealth have an interest to 
sustain this establishment as a public institution, maintained 
for the general benefit, in aid of the administration of its crim- 
inal jurisprudence. The statute contemplates that the Com- 
monwealth may have occasion to appropriate money, from time 
to time, should the revenues of the prison be insufficient for 
its support. But to the extent of those revenues they are 
placed entirely under the control of the warden, he being sub- 
ject only to apply them to the purposes of the institution, and 
to render his account of the manner of their disbursement. 
And we think that it was the intention of the legislature to 
put the warden in such a situation of responsibility for all 
contracts made on account of the prison, that persons dealing 


MARCH TERM 1846. 139 


Commonwealth v. Phcenix Bank. 


with him, and making contracts, should not be barred of their 
legal remedies by being obliged to treat such contracts as 
made with the Commonwealth, who are not lable in their 
sovereign capacity to be sued. The law provides in effect, 
that all persons dealing with the warden shall be placed, for 
all purposes of legal right and remedy, in the same condition 
as if dealing with an individual person. Perhaps the legal 
condition in which the warden is thus placed bears the nearest 
analogy to that of a corporation sole. He holds the property 
and makes himself liable to suits, for the time being, qua 
owner; but,the property, obligations and duties, on his ceas- 
ing to hold the office, devolve on his successor, and not on his 
personal representative. 

The case of Bradford v. Rowe, 3 Pick. 17, cited by the 
counsel for the Commonwealth, decided, it is true, that the 
successor of a deceased warden was not bound to come in 
and prosecute a suit commenced by his predecessor. But 
that case depended on S¢. 1813, c. 47, $ 1, which authorized 
the warden to prosecute suits on contracts, but did not render 
him liable to be sued on any such contracts; and in that 
respect varies entirely from the existing law, and Is no au- 
thority for the present case. The case of Austin v. Foster, 
9 Pick. 341, was decided after the passage of St. 1827, above 
cited, and it decided that the warden was liable to contracts 

made on account of the prison; and it was held that, by force 
of the statute, this extended to express contracts, and to oral 
contracts as well as those in writing. 

We are therefore of opinion, that the money deposited by 
the warden of the state prison cannot be set off against the 
demand of the bank upon the Commonwealth. 


The United States made a claim on the defendants for 
money deposited by pursers in the navy and a recruiting ofh- 
cer, and also claimed aright of priority of payment. This 
claim was referred to a master in chancery, at the last Novem- 
ber term, with directions that he should “report all facts 
necessary for a final decree upon the said claim.” ‘The mas- 
ter’s report was in substance as follows - 
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The Phenix Bank stopped payment on the 3d of October 
1842, at which time the following balances of credits stood 
on the books of said bank, viz.: 


To the credit of “* Joseph Wilson, Purser, N. Yard,” $18,930-01 
*“ Thomas M. Taylor, Purser,” , 12,616:23 
‘¢ Francis M. Stockton, Purser,” 150-00 
‘¢ John B. Montgomery, Recruiting Officer,” 689-95 
“¢ Edward N. Cox, Purser,”’ 2573-68 


The receivers in this case entered into an arrangement 
with the said Wilson and Taylor, and with the District 
Attorney of the United States, to the following effect: “That 
the holders of sundry checks, which had been drawn on the 
bank by said Wilson and Taylor in their official capacities, 
before said 3d of October, should be allowed to prove said 
checks as claims against the assets of the bank in the hands 
of the receivers, and that the claims for the aforesaid balances, 
in whosesoever favor the same might be finally allowed, 
should be reduced by the amount of the checks which should 
be so proved. Under this arrangement, checks so drawn by said 
Wilson have been presented to and allowed by the receivers, 
amounting in all to $1329-98, thereby reducing the amount 
standing to his credit to the sum of $17,600-03 ; and checks 
drawn by said Taylor have been presented and allowed by 
the receivers, to the amount of $92-64, thereby reducing the 
amount standing to his credit to the sum of $12,523-58. 

Another arrangement was subsequently made, by which a 
dividend of fifty per cent. was paid to all the officers above 
named, on the amount of their respective claims; such divi- 
dend being paid on the balance of the accounts of said Wilson 
and Taylor, reduced as aforesaid, so that the amount now 
remaining unpaid is as follows: 


Joseph Wilson, Purser, $8900-02 
Thomas M. Taylor, Purser, 6261-79 
Francis M. Stockton, Purser, 75:00 
John B. Montgomery, Recruiting Officer, 344-98 
Edward N. Cox, Purser, 1286-84 


The abovenamed persons were depositors in said bank, and 
all of them officers in the naval service of the United States 
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They received public moneys from the navy agent, either 
in treasury notes or checks on the Merchants’ Bank in Bos- 
ton. Their business was transacted chiefly at the navy yard 
at Charlestown, and it was convenient for them to make 
deposits in, and draw money from, the Phoenix Bank in that 
town. ‘This bank, before the sub-treasury system went into 
operation, was one of the deposit banks of the government ; 
but the abovenamed officers were not directed by the gov- 
ernment to make deposits in that or any other bank. The 
treasury notes paid by the navy agent were at a small dis- 
count in the market, but were received in deposit, at their 
par value, by the Phenix Bank, with an understanding, on 
the part of the depositors, that checks were not immediately 
to be drawn against the deposits, unless the public service 
required it. 

The payments made by the navy agent to the abovenamed 
officers corresponded, substantially, in dates and amounts, with 
their deposits in the bank. 

The treasury notes, deposited as above mentioned, bore 
interest from the time they were issued by the navy agent, 
and not from their date. They were taken at their par value 
by the bank, and the interest which had accrued on them 
was credited to the depositors. 'The arrangements relating 
to these deposits were made by the depositors, and not by 
the government ; and it was not known to the president of the 
bank that the government was conusant of any such arrange- 
ments. ‘The bank did not give notice to the government of 
the said deposits, nor did the government give notice to the 
bank, before October 3d 1842, that it should hold the bank 
answerable for the deposits. 

The checks drawn by the abovenamed officers on the vank 
were signed by them in their official names. 

The said Wilson, on the 23d of February 1842, wrote a 
letter to Mr. Upshur, secretary of the navy, stating that he 
had received from the navy agent $30,852-50, in treasury 
notes, bearing interest from that day, to pay the amounts that 
would he due to the officers, seamen, &c.; that he could not 
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dispose of them on better terms than at half per cent. dis- 
count, &c. and asking the secretary to furnish him with in- 
structions how to dispose of said notes, that he might be 
enabled to pay the several rolls, as they should become due. 
To this letter the secretary replied, on the 2d of March 1842, 
that he had no authority to dispose of treasury notes at less 
than par; that he must rely on the efforts of the disbursing 
officers of the department to make such arrangements as 
might be practicable in the discharge of their duties, but that 
he could pay only what he received. 

B. R. Curtis, for the United States. By the act of con- 
gress passed March 3d 1797, (St. 1797, ¢. 74, $ 5,) a debt 
due to the United States from any revenue officer or other 
person, who shall become insolvent, shall be first satisfied, 
when the debtor’s property is insufficient to pay all his debts ; 
and this priority extends to cases of voluntary assignment by 
a debtor, to cases of attachment of the effects of an abscond- 
ing, concealed or absent debtor, and to cases in which the 
debtor commits an act of legal bankruptcy. And this statute 
provision is to receive a fair and reasonable interpretation, 
according to the just import of its terms. Per Story J. 
G.Pat. 35 

1. Is here “a debt due to the United States”? The 
money deposited inthe bank was the public money; and a 
purser is by law a receiver and disburser of the public money. 
U7. States v. Tingey, 5 Pet. 126, 127. The deposits were 
made in the names of the pursers and recruiting ‘officer, as 
such; and the lawful effect and inference are, that they de- 
posited the money as public money. Dugan vy. U. States, 
3 Wheat. 180. 

Does the contract arising from the deposits enure to the 
benefit of the United States? This is a proceeding in equity, 
and therefore, even if the depositors must have sued in their 
own names, in an action at law, yet the cestuz que trust may 
come in, in this suit. But the money was legally that of the 
United States. Public agents, acting for the government, do 
not bind themselves, but the government. Hodgson v. Des- 
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ter, 1 Cranch, 345. Of course, as the government is bound 
by the contracts made by its agents, it is entitled to the 
money deposited by them, and may sue for it, if the deposi- 
tary refuse to pay it. 3 Wheat. whi sup. U. States v. 
Buford, 3 Pet. 12. Bainbridge v. Downie, 6 Mass. 253. 
And so it would be, if the transaction were by an agent of a 
private corporation. Gilmore v. Pope, 5 Mass. 491. Taun- 
ton, §c. Turnpike v. Whiting, 10 Mass. 327. Inhabitants 
of Garland v. Reynolds, 2 Appleton, 45. And so it is in 
case of private individuals. Story on Agency, $ 418. 

2. A-corporation is a “person,” within the meaning of 
St. 1797, c. 74, $ 5. Rev. Sts. c. 2,$6. 1 Bl. Com. 123. 
The People v. Utica Ins. Co. 15 Johns. 381, 382. This point 
was decided in Beaston v. Farmers’ Bank of Delaware, 12 
Pet. 102, and that decision, though by a divided court, is 
binding on this court. 

3. Are the defendants within the predicament of St. 1797, 
c. 74, $ 5, by having “ become insolvent,” or by having com- 
mitted “an act of legal bankruptcy’? When this statute 
was passed, there was no bankrupt act; so that a technical 
bankruptcy could not have been intended. And so it has 
been decided. U. States v. Fisher, 2 Cranch, 358. Feld 
v. U. States, 9 Pet. 182. U. States v. Clark, Paine, 639. 
U. States v. Hooe, 3 Cranch, 91. Theluson v. Smith, 
2 Wheat. 424, 425. 

The defendants are “ insolvent,’? within the meaning of 
the statute. ‘They have stopped payment, all their effects 
are taken from them and put into the hands of receivers, and 
their charter is repealed. In Atlas Bank v. Nahant Bank, 
23 Pick. 488, Shaw, C. J. says, the statute of the Common- 
wealth, under which this process is carried on, has reference 
mainly to insolvent corporations, and is, therefore, in its char- 
acter, essentially a statute of distribution amongst creditors. 

The duties of the receivers, in the case at bar, are such as 
take the case out of the decision in Beaston v. Farmers’ 
Bank of Delaware, in which the appointment of a receiver was 
held not to render a bank insolvent, within the St. of 1797, 
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c. 74. There the receiver was appointed in a chancery suit. 
It was the act of a particular creditor, to obtain his debt, and 
not a statute insolvency. The ordinary powers of a common 
law receiver are very different from those of the receivers 
appointed in the present case. Verplanck v. Mercantile Ins. 
Co. 2 Paige, 438. These receivers are trusteés, to hold the 
defendants’ property, subject to the priority of the United 
States. 12 Pet. 133. 

Choate §& W. J. Hubbard, for the defendants. 1. The 
Vnited States are not creditors of the bank; for the bank is 
not their debtor. Pursers and recruiting officers are not mere 
depositors. ‘They are accountable to the United States for 
the moneys which they receive. St. of United States, 1817, 
ce. 197. Receivers are not mere bailees, but are charged as 
debtors on the books of the government, and nothing but 
payment will exonerate them. U. States v. Prescott, 3 How- 
ard, 578. Trafton v. U. States, 3 Story R. 646. The case 
of U. States v. Buford, cited on the other side, does not im- 
pugn this view of the law. In that case, one officer had 
paid over to another, and his act, in so doing, had been rati- 
ced by the government. In legal effect, he had made pay- 
ment. 

There was no express contract between the United States 
and these defendants, and the evidence negatives any implied 
contract. The treasury notes were not deposited as the funds 
of the United States, but were sold to the defendants by the 
officers, who were debtors of the United States; and the 
defendants became debtors to those officers. 

2. Corporations are not “ persons,’”’? within the meaning of 
St. 1797, c. 74, § 5. A contrary opinion was given by a bare 
majority of the court in Beaston v. Farmers’ Bank of Del- 
aware, 12 Pet. 102. And this court may well revise that opin- 
ion, especially as it was an extrajudicial one; the point not 
having been adjudged by the court of Maryland, from which 
the record in that case was brought. Prima fronte, the word 
‘persons’? means natural persons; and it is for the United 
States to show that any corporation is intended. Persons 
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who may die or abscond are alone mentioned in Sts. 1792 
and 1797. Depositing in a state bank was unheard of in 
1792 and 1797. In 1809, for the first time, deposits were 
allowed to be made in such banks as the president of the 
United States.might designate. In 1801 and 1816, the bank 
of the United States was made the depositary of the public 
moneys. Congress would not have given a priority of claim 
against a state bank, if the subject had been in their minds. 
Insolvent Jaws and bankrupt acts do not extend to banks 
or other corporations. A priority law is a kind of bankrupt 
law ; and as the state banks furnished most of the currency, it 
might have been thought that a priority would do more harm 
to the people than good to the Union. 

3. There is no such “insolvency” of the defendants as en- 
titles the United States to a priority. Insolvency must be 
manifested in one of the ways mentioned in the statute. In 
Sts. 1789, c. 5,$ 21, and 1790, c. 62, § 45, the words “all 
cases of insolvency ” were used without explanation. The 
Sts. of 1792, c. 27, $ 18, and 1797, c. 74, $ 5, declared what 
insolvency should be, viz. a voluntary assignment, by a 
debtor, not having sufficient to pay his debts, of his property, 
for the benefit of his creditors ; the attachment, by process of 
law, of the estate and effects of an absconding, concealed or 
absent debtor; and a legal act of bankruptcy. In the case at 
_bar, there is no legal act of bankruptcy, no process against 
absconding, concealed or absent debtors, nor a voluntary as- 
signment of property. Non constat that the defendants will 
not pay in full. But if it were certain that they would not, 
yet inability to pay is not enough to give a priority to the 
United States. The defendants stopped payment. But no 
law of congress or of the Commonwealth has made that 
“a legal act of bankruptcy ;”’ and therefore it cannot be so. 
regarded under the S¢. of 1797, ¢. 74. .1 Cooke’s Bankrupt 
Laws, (8th ed.) 118. The Rev. Sts. c. 44, $$ 8-10, and 
St. 1838, c. 14, $ 5, have provided a statute guardianship 
for banks that proceed illegally, as well as for banks that 
are insolvent. ‘The proceedings in the present case were 
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not instituted on the ground of the defendants’ insolvency, 
but on the ground of their violation of law. Priority has 
never been allowed, under St. 1797, c. 74, except in cases 
of assignment by the debtor. No act of bankruptcy has 
ever arisen, because there has been no act of legal bank- 
ruptcy. I[t was assumed, in Beaston v. Farmers’ Bank of 
Delaware, that there must be an assignment. See 3 Cranch, 
91, per Marshall, C. J. Bartlet v. Prince, 9 Mass. 431, and 
8 Cranch, 431. U. States v. King, Wallace, 12. Conard 
v. Atlantic Ins. Co. 1 Pet. 439. Theluson v. Smith, 
2 Wheat. 396. U. States v. Howland, 4 Wheat. 108. 

The proceedings in the case of Atlas Bank v. Nahant 
Bank were under the Rev. Sts. c. 44, which provide that 
when the charter of a corporation shall expire or be annulled, 
the court may appoint “receivers or ¢rustees.”” But the pro- 
ceedings in the present case are under St. 1838, c. 14, in 
which the receivers are not called trustees. And the appoint- 
ment of receivers does not amount to nor prove an insol- 
vency. In the case cited from 2 Paige, 438, the revised 
statutes of New York provided that the property should vest 
in the receivers. See Edwards on Receivers, 83, 225, 241, 
383. In Beaston v. Farmers’ Bank of Delaware, the re- 
ceivers’ powers were as full as in the case at bar; yet the case 
shows that there was not an insolvency. 

C. P. Curtis, in reply. The case of Beaston v. Farmers’ 
Bank of Delaware shows that the court of Maryland must 
have passed upon the question whether corporations - were 
within the St. of 1797, c. 74; for that court would otherwise 
have stopped in limine, and not have inquired whether the 
bank was such a corporation as came within the statute. 

The cases of Bayly v. Schofield, 1M. & S. 338, and 
Shone v. Lucas, 3 Dowl. & Ryl. 218, show that insolvency, - 
within the meaning of the English bankrupt laws, does not 
mean inability ultimately to pay in full, but such a condition 
of the debtor as prevents his paying his debts in the ordinary 
course of business. And under our insolvent law, (Sé. 1838 
c. 163,) a debtor’s property may be assigned, though he is no 
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unable to pay; as for omitting to give security when his 
property is attached. 

The case of Trafton v. U. States, was assumpsit against 
a postmaster and his clerk, who deposited money collected 
for postage, in their joint names, as individuals. The deci- 
sion, therefore, has no tendency to show that the money now 
claimed by the United States is not theirs. | 

In U. States v. Prescott, the action was on a bond given 
by a receiver of the public money, and the conditions of the 
bond were such, that he could not defend on the ground that 
he was robbed of the money. But it does not appear, in the 
case at bar, what are the conditions of the bonds given by 
the depositors, nor that they have given any bonds. 

Suaw, C.J. This claim of the United States is for a pri- 
ority in the payment of debts due for deposits made by pur- 
sers and a recruiting officer, in the bank, on the ground that 
the money thus deposited was the money of the United 
States; that the bank was a debtor therefor to the United 
States ; that the proceedings in this case are in the nature of 
a legal insolvency, within the meaning of the laws of the 
United States giving them priority ; and that they are entitled 
to receive the amount of their debts in full. 

Claims to a preference and payment in full are not favored 
by any considerations of equity. ‘The general rule is, that 
when several creditors are entitled to payment from a fund 
insufficient to satisfy the whole, they shall share in propor- 
tion. This rule of equity may be controlled by a provision 
of positive law. In such case all the creditors will not be 
equally entitled to be paid in full, and equity must yield to the 
Jaw. But in order to establish such a preference, it must be 
made plainly to appear that the case is within the rule of law 
that secures such preference. It is not denied on the part of 
the receivers, who represent the general creditors in the pres- 
ent case, that it is competent for the government of the 
United States to provide, that debts due to them, or to their 
officers for their use, shall have priority in certain cases; but 
they deny that the national legislature have so provided, 


{48 SUFFOLK AND NANTUCKET. 


Commonwealth v. Phoenix Bank. 


and insist that the case is not within the class of cases in 
which such preference is given by law. 

Three questions are made in the present case. Ist. Wheth- 
er the deposits by these public officers constituted the bank 
a debtor to the United States, within the true meaning of the 
law of the United States providing for a payment of the debts 
in full, in certain cases of insolvency. 2d. Whether the 
Phenix Bank was such a debtor to the United States as is 
contemplated by the law. 3d. Whether these proceedings, 
in the case of the Pheenix Bank, constitute such a legal bank- 
ruptcy or insolvency, or otherwise place the bank in sucha 
condition, as to give effect to the law of the United States 
securing such priority, on insolvency. 

1. Considering this to be a question of strict law, it is very 
questionable whether the deposits made by these pursers, in 
their own names, though designating the capacity in which 
they act, make the bank debtor to the United States. Their 
officers are intrusted with the money to keep in their own 
custody, or deposit as they please; and they are made absolute 
debtcrs to the United States, to account for it, and see it 
forthcoming, and they are not discharged even by a loss by 
theft, without any fault of their own. U. States v. Prescott, 
3 Howard, 578. In the case of T'rafton v. U. States, recently 
decided in the circuit court, [since published in 3 Story R. 
646,] Mr. Justice Story expressed a strong opinion that 
money received by a postmaster for postage was not public 
money, but the money of the postmaster himself, to be ac- 
counted for in settlement. It does not appear that pursers 
were required by law, or by any regulation of the navy 
department, to deposit the money received by them in any 
bank, or in the name of the government; but they were left 
to adopt such course, in this respect, as they considered best. 
The letter of Mr. Upshur, whilst secretary of the navy, was 
rather in regard to the exchange of treasury notes, than as to 
deposits, and, in answer to Purser Wilson’s proposal, left him 
to adopt such arrangement as he thought fit, so that he 
accounted for he treasury notes at par. But whether the 
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United States, by giving notice to the bank, on the failure or 
death of one of their officers, not to pay over money thus 
deposited, could have established a legal or equitable claim to 
have the money paid to them, we have not found it necessary 
to give any opinion. 

2. But suppose this first question settled in favor of the 
United States, the next material question is, whether the 
defendant corporation, the Phoenix Bank, was such a debtor 
as to come within the acts giving the United States a pr’ur- 
ity. ‘These acts are Sis. 1789, c. 5, § 21; 1790, c. 62, $ 45; 
1792, c. 27, $ 18; and 1797, c. 74, $5. The first three of 
these acts referred to bonds given for payment of duties, and 
the rights and liabilities of sureties thereon. The provision 
for giving preference to the United States was somewhat 
extended by St. 1797, c. 74, but it is still strictly limited. 
It provides, $ 5, “that where any revenue officer, or other 
person, hereafter becoming indebted to the United States by 
bond or otherwise, shall become insolvent, or where the 
estate of any deceased debtor, in the hands of executors or 
administrators, shall be insufficient to pay all the debts due 
from the deceased, the debt of the United States shall be first 
satisfied ; and the priority hereby established shall be deemed 
to extend as well to cases in which a debtor not having sufli- 
cient property to pay all his debts shall make-a voluntary 
assignment thereof, or in which the estate and effects of an 
absconding, concealed or absent debtor shall be attached by 
process of law, as to cases in which an act of legal bank- 
ruptcy shall be committed.” 1 U. S. Laws, (Story’s ed.) 
465. 

We are of opinion, that by a fair construction of these pro- 
visions, they do not extend to banks and other corporations. 
This opinion is not founded on the distinction, that corpora- 
tions, in general, will not be included in legal enactments, 
extending generally to persons. We-think the general rule 
is otherwise. U. States v. Amedy, 11 Wheat. 392. But it 
must depend upon the terms and subject matter of the enact 
ment. 
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The question is, whether the provision contained in the 
U.S. St. c. 74, $ 5, giving to the United States a priority in 
certain cases, extends to the case of an incorporated bank, 
called before a court of equity, under certain statute provi- 
sions, and of whose property and effects receivers have, been 
appointed. 

It has been so often held, in the courts of the United States 
and elsewhere, from the case of Bartlet v. Prince, 9 Mass. 
451, and 8 Cranch, 431, that the insolvency contemplated 
in this act must be something more than a mere inability 
on the part of a debtor to pay all his debts, and must be some 
state of insolvency by a general, voluntary assignment, or by 
legal proceeding, that it is now unnecessary to multiply au- 
thorities to the point. 

But the statute itself designates the kind or species of insol= 
vency, and of voluntary or legal proceeding which must 
exist, in order to give to the United States the priority 
claimed for their debts. That of the death of the debtor, the 
most common and frequent case of any, can apply only to 
individual debtors, and cannot apply to corporations. ‘This, 
therefore, may be laid out of the case. The statute then 
proceeds to declare, that the priority thereby established shall 
be deemed to extend as well to cases in which a debtor not 
having sufficient property to pay all his debts shall make a 
voluntary assignment thereof, or in which the effects of an 
absconding or absent debtor shall be attached by process of 
law, as to cases in which an act of legal bankruptcy shall be 
committed. 

This language is so peculiarly applicable, and indeed in 
almost every particular so exclusively applicable, to the case 
of individual debtors, and so inapplicable to banks and other 
corporations, that we are of opinion, that congress, in passing 
this law, had not the case of corporations in their contempla- 
tion, and did not include them. They never have been 
included in the bankrupt laws of the United States, nor, it is 
believed, in the general insolvent laws of the several States. 


The case of corporations is so distinguishable from that of 
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the ordinary settlements of the estate of deceased persons by 
executors and administrators, and of others by assignees 
under general assignments and proceedings in bankruptcy, 
and of all settlements of insolvent estates inter vivos, that if 
the legislature had intended to include corporations, having 
perpetual existence, created and in all respects governed and 
regulated by charter or special acts of incorporation, and 
necessarily managed by directors, agents or officers, whose 
powers and duties may be extremely various, they would 
probably have used more special words designating that 
intent, and providing for the execution of the law giving 
priority in respect to them. From the absence of all such 
express words and appropriate provisions, and from the adop- 
tion of the terms adapted to the case of individual debtors, 
the court are of opinion that corporations are not included. 

3. But if there were more doubt on either of the foregoing 
points, the court are all of opinion that here was not such an 
insolvency as to bring the case within the provisions of the 
statute giving the United States a priority. 

It is established by a series of authorities, that insolvency 
alone, incapacity to pay all the debts which the debtor owes, 
is but one circumstance only to bring the case within the 
statute. It must be insolvency, accompanied with the cir- 
cumstance that there has been a general assignment by the 
voluntary act of the debtor, or a legal bankruptcy or insol- 
vency. It is not sufficient that a debtor is incapable of 
paying his debts, and that the winding up of his affairs is 
effected, in whole or in part, by legal proceedings. Under 
the attachment laws of Massachusetts, the whole of a debt- 
or’s property might be attached at the suits of various credit- 
ors, and be insufficient to satisfy all his debts. It might be 
sold and converted into money, in acourse of legal proceedings, 
by the sheriff, and the whole of the money, thus in the cus- 
tody of the law, be paid out to creditors ; and yet the United 
States can assert no priority. Bartlet v. Prince, 9 Mass. 
and 8 Cranch, whi swp. So if a debtor should assign dif- 
ferent portions of his property, by different instruments, to 
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trustees, for several creditors or classes of creditors, though 
legal proceedings might be resorted to by creditors to en- 
force such trusts, yet if it were not a general assignment, 
nor a legal bankruptey, it would not let in the claim for 
priority given to the United States by the statute. Con- 
gress might have made this act so extensive in its operation 
as to provide that in all cases, where a debtor’s property is 
brought under custody of the law by sequestration, attach- 
ment, or compulsory or voluntary assignment, to be distrib- 
uted amongst creditors, the United States should have priority. 
But we think the statute in its terms, and the judicial con- 
struction which has been uniformly given to it, is not thus 
extensive, but is limited to the particular cases specified. 
These cases, we think, are well stated in the case of Beaston 
v. Farmers’ Bank of Delaware, 12 Pet. 133. In this case, 
there was a division of opinion upon the point, whether this 
act could, in any case, relate to a debtor corporation ; but in 
the position for which it is now cited, it seems that all the 
court concurred. Having cited the 5th section of the Sé. 
of 1797 at length, the court proceed to state the following 
points, for which former decisions are cited at some length: 
“From the language employed in this section, and the con- 
struction given to it, from time to time, by this court, these 
rules are clearly established: First. That no len is created 
by the statute. Secondly. The priority established can never 
attach while the debtor continues the owner, and in the pos- 
session of the property, although he may be unable to pay 
all his debts. Thirdly. No evidence can be received of the 
insolvency of the debtor, until he has been divested of his 
property in one of the modes stated in the section. And 
fourthly, whenever he is thus divested of his property, the 
person who becomes invested with the title is thereby made 
a trustee for the United States, and is bound to pay their debt 
first, out of the proceeds of the debtor’s property.” ‘Taking 
this to be a just statement of the rules for determining what 
constitutes a legal] bankruptcy or insolvency within the stat- 
ute, it appears to the court quite clear that the present case is 
not within it. 
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These proceedings were instituted under and by virtue of 
St. 1838, c. 14, $5. The act is entitled ‘an act providing 
for the appointment of bank commissioners.” It provides for 
the examination of all banks and savings institutions, under 
various regulations, all designed to ascertain whether, at any 
time, these moneyed institutions, in which the public have so 
deep an interest, are in a safe and healthy condition, and to 
take suitable precautions in case of danger. Sect. 5 provides, 
that “‘if upon examination of any bank or provident institution 
for savings, a majority of said commissioners shall be of opin- 
ion that the same is insolvent, or that its condition is such 
as to render its further progress hazardous to the public, or to 
those having funds in its custody, and also that the said bank 
or provident institution for savings has exceeded its powers, 
or has failed to comply with all of the rules, restrictions and 
conditions provided by law, they may apply to some one of 
the justices of the supreme judicial court to issue an injunc- 
tion to restrain such corporation, in whole or in part, from 
further proceeding with its business, until a hearing of the said 
corporation can be had ;” after which, such justice ‘“‘ may dis- 
solve or modify the said injunction or make the same _perpet- 
ual, and make such orders and decrees to suspend, restrain or 
prohibit the further prosecuting of the business of such cor- 
poration, as may be needful in the premises, according to the 
course of chancery proceedings, and at his discretion, may 
appoint agents or receivers to take possession of the property 
and effects of the corporation, subject to such rules and orders 
as may from time to time be prescribed by the supreme judi- 
cial court, or any justice thereof in vacation.” 

It has sometimes been said, that this was a law providing 
a mode by which banks can be placed in a state of legal insol- 
vency, or, in other words, an insolvent law for banks. This 
seems to arise from too hasty a conclusion that, because things 
are alike in many respects, they are alike in all. The most 
that canbe said of the act in this respect is, that it is like an 
insolvent law for banks, because it may so operate as to put an 
end to the further operation of a bank, in case of insolvency, 
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distribute the whole of its funds amongst creditors and stock- 
holders, and thus‘operate like a bankrupt law or insolvent law. 
Looking at the facts which are known to us, from the many 
former proceedings in the case of the Phenix Bank, we may 
feel quite safe in anticipating that this bank will be unable 
to pay all its debts. Indeed, the whole question would be 
immaterial, and the discussion idle, if it were otherwise than 
that, in the end, the bank will be left without capital, with- 
out credit, and unable to proceed. But it does not necessa- 
rily, and will not, perhaps, generally have this operation; and 
it differs from an insolvent law in this, that the object of: the 
act is not to declare the bank insolvent, or to effect any 
transfer or assignment of its property. It provides for a chan- 
cery proceeding, by which a competent judicial tribunal is 
authorized to regulate the proceedings of a bank by an injunc- 
tion, temporary or permanent, absolute or qualified, affecting 
all their proceedings, or some particular proceeding only, 
according to the exigencies and peculiarities of each particu- 
lar case. And so, in fact, has the law been construed and 
acted upon by this court. Sometimes an injunction has been 
limited to a particular operation; such, for instance, as pay- 


ing any bills or deposits, whilst it is uncertain whether they 


have ability to pay the whole; because that would prevent 
an equality of distribution amongst those equally entitled. 
Sometimes banks have been prohibited from doing any other 
business except that of securing payment of bills and notes 
becoming due; and such exception has been made, because 
a general prohibition might be injurious to those interested, 
by discharging indorsers and other sureties. Sometimes the 
transaction of the business has been left in the hands of direc- 
tors, under such modified or temporary injunction as_ the 
court have thought necessary. Sometimes receivers have 
been appointed to take possession of the effects. 'The power 
vested in the court has been exercised with a view to accom- 
plish the object contemplated by the statute, according to the 
exigencies of each particular case, without regard to the con- 
sideration whether it would lead to the final termination of the 
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affairs of the bank or not. Even when receivers are appointed, 
they are to be appointed as receivers, in a proceeding directed 
to be conducted “according to the course of chancery pro- 
ceedings.” They are officers of the law, subject in all respects 
to the orders and directions of the court. The law requires 
no assignment to be made to them, either by the bank or by 
any authorized court or officer. In practice, none is usually 
made, and none has been made in this case. ‘They are to 
take possession of the property and effects of the corporation, 
subject to the rules and orders of the court. Their power to 
sell and convert the property into money is not given them 
by statute, or by any assignment or transfer, but it depends 
wholly on the order of the court. The distribution of the 
proceeds amongst bill holders and other creditors, and the res- 
idue, if any, to stockholders —a feature so essential to every 
system of bankrupt or insolvent law — is not provided by this 
statute, but results only from the orders and decrees of the 
court, regulated by those principles of equity which govern 
all courts in the disposition of funds directed to be adminis- 
tered according to the course of chancery proceedings. Al- 
though, therefore, the proceedings under this law, in their 
ultimate resuits, and in some states of facts, operate like an 
insolvent law for this class of corporations, this is not the 
declared nor obvious purpose, nor the necessary consequence 
of the law. And further; it is wanting in the most essential 
feature of an insolvent law, that of divesting the debtor of the 
property, and vesting it in some other persons, and constitut- 
ing the proceeds a trust fund for creditors, in which it is held 
that the United States, as cestui que trust, have a priority for 
the payment of their whole debt. It is therefore not a case 
of legal bankruptcy or insolvency ; for we believe these terms, 
as used in this sense, are synonymous, within the construc- 
tion of the United States St. of 1797, c. 74. 

In the case of Beaston v. Farmers’ Bank of Delaware, 
12 Pet. 102, in that part of the opinion which received the 
sanction of the whole court, it was decided, that where a 
hank had stopped payment and ceased all operations, and 
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receivers had been appointed, it did not constitute such insol- 
vency as to give the United States a priority. It was left 
doubtful, upon the facts of that case, whether the receivers 
had acted under the power conferred upon them by the 
appointment. But the judgment of the court was, that if 
they had, it would not have been a transfer and possession of 
the property of the Elkton Bank, within the meaning of the 
act of congress, and therefore the priority could not have 
attached to the funds in their hands. 

On the whole, the court are of opinion, and do adjudge and 
decree, that the United States are not entitled to receive the 
full amount of the sums deposited in the Phoenix Bank, by 
the several pursers aud the recruiting officer, out of the funds 
of that bank in the hands of the receivers, but that the said 
officers are entitled to dividends pari passu, with other cred- 
iters who had deposits in the Phenix Bank at the time of its 
suspension of payments. | 


| 


Hector Corrin & wife vs. Wituiam F.. Oris. 


C., a British subject, executed “this instrument, at New York: ‘Codicil Ist. I re- 
quest my executors and trustees will, after my decease, pay to Mrs. M. C. C. 
one hundred pounds sterling, annually, in quarterly payments, during her life, out 
of my American property:’’ C. delivered this instrument to Q. at Boston, and 
requested him to keep it in his possession until C.’s death, or until he should call 
for it; and it remained in Q.’s hands till after C.’s death: After C. made and de- 
livered this instrument, he made a will in England, by which he revoked all for- 
mer wills and testaments by him before made, and devised and bequeathed all his 
property, in America and elsewhere, and appointed an executor, resident in Bos- 
ton: This will was proved and allowed in England, and was filed in the probate 
court in Boston, and letters testamentary were issued to the executor here: M. 
C. C. brought a bill in equity against said executor, to compel him to pay to her 
the £100 sterling, annually, in quarterly payments. Held, that said instrument 
was not a donatio mortis causa, nor an appointment, nor an obligation for the pay- 
ment of money; but that it was a testamentary paper, revoked by C.’s last will; 
and that the bill must be dismissed. 


Tuts was a bill in equity, in which the plaintiffs alleged 
that Sir Isaac Coffin, an admiral in the British navy, executed 
the following instrument in 1827: “ Codicil Ist. I request my 
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executors and trustees will, after my decease, pay to Mrs. 
Mary C. Coffin, wife of Mr. Hector Coffin, one hundred pounds 
sterling, annually, in quarterly payments, during her life time. 
And should her husband, Hector Coffin, survive ber, I desire 
he may be paid the same sum, and in the same manner, out of 
my American property, as long as he lives. Given tmnder 
my hand and seal, at New York, this 21st day of May 1827. 
Jsaac Coffin, admiral. (seal.) Witness: W. J. Bunker, of New 
York. D. P. Clark, of New York.” 

The bill further alleged, that the said Coffin, the better to 
insure the payment of said sum, and to guard against the loss or 
unfair suppression of said instrument, committed the same to 
the care and custody of the Hon. Josiah Quincy, then mayor 
of the city of Boston, “‘to be by him safely kept until the 
decease of the said Sir Isaac should happen, then to be 
produced and enforced according to its true intent and mean- 
ing:” That said Coffin died in England, in 1839; that Wil- 
ham F’. Otis, Esq., of Boston, is his executor and trustee, hav- 
ing in possession a large amount of the American property 
belonging to said Coffin in his life time, and now subject to 
the management and disposition of said Otis, as such trustee 
as aforesaid: That the plaintiffs had exhibited to said Otis 
the aforesaid written instrument, and requested him to pay to 
the said Mary C. Coffin the said sum of £100 sterling, an- 
nually, in quarterly payments; but that he had omitted and 
neglected so to do. 

Wherefore the plaintiffs prayed that the said Otis might 
make full answer to all said matters, and be directed, by a 
decretal order of the court, to pay to said Mary C. the sum in 
arrear and unpaid; and that the plaintiffs might have such 
other and further relief in the premises as their case might re- 
quire. [There were other allegations in the bill, which were 
not admitted by the answer, and as to which evidence was 
taken. But they became immaterial, and are therefore omit- 
ted. | 

The answer of the defendant (admitting that the instru- 
ment set forth in the bill was made by said Coffin, and left 
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by him in the care of said Quincy, as in the bill alleged) aver- 
red that said Coffin was a British subject ; that on the 15th of 
March 1839, he was domiciled at Cheltenham, in the county 
of Gloucester, in Great Britain, and on that day duly made 
and executed his last will, in and by which, among other 
things, he devised and bequeathed to the defendant, all his 
property at Boston, in this Commonwealth, then in the defend- 
ant’s hands, amounting, as said testator in his will alleged, to 
the sum of £11,500, and thereby directed that said sum 
should be left in the hands of the defendant, until it should, 
by accumulation, amount to £20-000, when the interest of 
said last mentioned sum should be paid to John Townsend 
Coffin, the nephew of said testator, and the principal sum, 
after said John’s decease, to go to his children: That, by said 
will, the testator revoked and annulled all other wills and tes- 
taments that he had theretofore made: That said testator 
died at Cheltenham aforesaid, on the 23d of July 1839, and 
that his said will was duly proved and allowed in the preroga- 
tive court of the Archbishop of Canterbury, in Great Britain, 
on the 15th of January 1840: ‘That on the 14th of August 
1840, a copy of said will and of the probate thereof, duly au- 
thenticated, was produced by the defendant, he being one of 
the executors thereof, to the judge of probate for the county 
of Suffolk, in this Commonwealth, in which county there 
was estate of said testator, on which said will might operate, 
and thereupon, after all such proceedings were had as by the 
law in such case are prescribed, [Rev. Sts. c. 62,] it appeared 
to said judge that said instrument ought to be allowed in this 
State, as the last will and testament of said Isaac, the testa- 
tor, and said judge ordered the said copy to be filed and re- 
corded, and issued letters testamentary thereon to the defend- 
ant, in due form of law: That the property in the hands of 
the defendant, to which reference is made in said will, was 
and is, according to his knowledge and belief, all the estate in 
America of which said testator died seized and possessed, ex- 
cept the Magdalen Islands in the Gulf of St. Lawrence: 
That at the time of the filing of the plaintiffs’ bill, the 
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defendant, as executor of said Coffin, held all his said property ; 
and that the annual income thereof would be sufficient to pay 
the said annual sum of £100, claimed by the plaintiffs, if they 
or either of them were entitled to demand and receive the 
same. ‘I'he defendant alleged that he could not decide what 
were the rights of the plaintiffs and his own liabilities and 
duties in the premises, and desired to act under the advice 
and indemnity of the court. 

The plaintiffs filed a replication, and evidence was taken 
on both sides. A copy of the last will of Admiral Coffin, and 
of the probate thereof, was produced, and was found to be as 
stated in the defendant’s answer. ‘The deposition of Mr. 
Quincy was as follows: ‘‘ Sometime in the year 1827, I be- 
lieve, Sir Isaac Coffin called upon me personally, I then being 
mayor of the city of Boston, and delivered me a letter con- 
taining the paper marked A. B.,”’ (the instrument set forth in 
the plaintiffs’ bill,) “ requesting me to keep it in my posses- 
sion until his death, or until he called for it. It has remained 
in my custody ever since, until I delivered it to Mrs. Coffin, 
the plaintiff, two or three years ago. I have no recollection 
of his giving me any particular directions in relation to it, ex- 
cept as I have stated.” 

HI. H. Fuller, for the plaintiffs. ‘The paper in question 
may operate as a donatio mortis causa, according to the de- 
cisions which have modified the former doctrine on that sub- 
ject. See Nicholas v. Adams, 2 Whart. 17. Wright v. 
Wright, 1 Cow. 598. Wells v. Tucker, 3 Binn. 366. Cou- 
tant v. Schuyler, 1 Paige, 316. Or it may operate as a valid 
obligation to pay money. Bowers v. Hurd, 10 Mass. 427. 
Grover v. Grover, 24 Pick. 261. Duffield v. Elwes, 1 Bligh 
N. R. 497. Belden v. Carter, 4 Day, 66. Wheelwright v. 
Wheelwright, 2 Mass. 447. Or it may be regarded as an ap- 
pointment, so that the plaintiffs may take under the will. 1 
Chance on Powers, $$ 822, 844-851, 1896. Hannis v. 
Packer, Amb. 556. Zouch v. Woolston, 2 Bur. 1147. The 
law requires no particular solemnities for the execution of a 
power. 'Tomlins’s Law Dict. Power. 
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W. Sohier, for the defendant. The paper is a codicil, and 
must be proved in a probate court before a suit on it can be 
maintained. The King’s Proctor v. Daines, 3 Hagg. Eccl. 
Rep. 218. Thorold v. Thorold, 1 Phillim. 1. But it was 
revoked by the testator’s last will; and as the trust under 
which the defendant acts was constituted by the will, he can- 
not dispose of the property differently from the directions of 
the will. 

If the paper is relied on as a donatio mortis causa, the sev- 
eral particulars which constitute it such must be made out. 
There must be a delivery to the donee, or to some one for the 
donee. ‘The delivery to Mr. Quincy was a mere deposit with 
him till Admiral Coflin’s death, or till he should call for it. 
If it was delivered for safe custody only, and to be subject to 
his future control and disposition, it was not a good delivery. 
Per Bayley, J. in Doe v. Knight, 5 Barn. & Cres. 688. ‘The 
delivery must be such as will pass the property; and if the 
donor retains the dominion, there is not such a delivery. 
Pennington v. Gittings, 2 Gill & Johns. 208. Bunn v. 
Markham, 7 Taunt. 224, and 2 Marsh. 532. 

The paper is not an appointment ; for no power of appoint- 
ment existed in law, as the testator always retained the pos- 
session of the property. 

Nor can the paper be regarded as a valid obligation. There 
was no consideration for it, and equity will not assist a donee 
to recover the amount of a gift made without consideration. 
Edwards v. Jones, 7 Simons, 325. Guild v. Guild, 15 Pick. 
129. Antrobus v. Smith, 12 Ves. 39, and Perkins’s note (a.) 
Tate v. Hilbert, 2 Ves. jr. 111. 

J. Savage, in reply. If this is not a donatio mortis causa, 
yet the doctrines applicable to such a donation apply here. 
The donor’s estate in this country was charged with the gift, 
egacy, codicil, or whatever it may be denominated. If the 
executor in England would be ordered to perform the direc- 
tion in this paper, had all the testator’s property been there 
this court will now order the executor here to do it. 

The most reasonable way of considering the case is to 
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regard the paper as an appointment, according to the authori- 
ties cited in the opening. If so regarded, it is not revoked 
by the will. Former wills and testaments only are thereby 
revoked. See Denny v. Barton, 2 Phillim. 575. 

Suaw, C. J. The claim of Mrs. Coffin upon the paper exe- 
cuted by Admiral Coffin, and deposited by him with Mr. 
Quincy when mayor of Boston, is placed by her counsel on 
several grounds. Ist. As a good donatio mortis causa. 
Whatever differences there may be, amongst the courts of 
some of the States, in regard to what may be the subject of 
such a gift, it is, we believe, agreed on all hands that it must 
be some chattel, or some note or other security for money, 
capable of tradition or manual delivery; and that there must 
be an actual delivery, either to the donee or to some person 
for his use. ‘The paper in question has none of the qualities 
or characteristics of a security for money ; there are no words 
of obligation, promise or engagement, purporting to create any 
debt or duty. But had it been of a different character, it 
could not take effect as such gift, because it was not delivered 
by Admiral Coffin to the donees or to any person for their 
use. It was delivered to a public officer to keep till the wri- 
ter should call for it, or till his death. In the latter event, if 
it was a testamentary paper, and in other respects available, 
it would operate without delivery ; and so the act was not 
wholly void. But as it was subject to be recalled by the de- 
positor at any time, and as it was in no event to be delivered 
to any one else, it could not be a delivery to the mayor for 
the use of the donees. 

2d. Asan appointment. But to give effect to an appoint- 
ment, there must be some settlement, or trust, or fund estab- 
lished, in respect to which the power is reserved, and out of 
which the appointment is to be made. This was a direction 
to Admiral Coffin’s executors and trustees to pay an annuity 
out of his American property, by a paper purporting to be a 
codicil; and it presupposes a will previously executed, by 
which such fund had been established and trust created. But 
by the subsequent will, made many years afterwards, and 
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purporting to be a disposition of all his property and a revo 
cation of all prior wills, the will existing in 1827 was revoked 
and the fund out of which the power of appointment was to 
be executed, if it could be construed to be one, failed. 

3d. As an obligation for the payment of money. Without 
relying on the objection, that if it was a contract to pay 
money, the remedy should have been sought at law and not 
in equity, it seems to the court quite clear that it cannot be 
regarded as an obligation. ‘There are no words purporting to 
be those of contract, obligation or engagement; no purpose, 
object or consideration expressed ; and the payment could 
only be made by his executors, of course after his decease. 
If we go out of the paper itself, to evidence aliunde, we think, 
whatever his purposes were at the time, they were altered 
afterwards. But the consideration already stated under the 
former head is decisive. An obligation must be delivered to 
the obligee or to some person for his use ; and here was no 
delivery, actual or constructive. 

Ath. But the court are of opinion, from the whole tenor of 
the paper, that it was essentially testamentary. It purports to 
be a codicil to direct how his executors shall apply and dis- 
pose of his property after his decease. It therefore possessed 
all the characteristics of a will. Ifa previous will had been 
proved, this might have been proved asa codicil, which it 
purports to be. If no previous will had been proved, this 
paper, if available at all, must have been proved as an original 
will, in the probate court, before any right or claim could be 
founded upon it. But as the subsequent will of 1839 oper- 
ated in terms, as well as by necessary implication, as a revoca- 
tion of all prior wills and testamentary dispositions, this paper, 


whether regarded as a codicil or an original will, is revoked. 
Bill dismissed. 
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Frances Hunnewe.u vs. Grorce Lane. 


A daughter indorsed and delivered to her father, at his request, promissory notes 
owned by her, on his declaring to her that this was necessary in order to secure the 
property for her, and upon no other consideration: The father made a will, by 
which, after several bequests, he gave the residue of his property to his executor, 
and ordered the said notes to be delivered to him in trust to invest said property 
and notes in stock, and to receive and pay over the income thereof to his daugh- 
ter, during her life, and to pay the principal, at her decease, to such person as she 
might by her last will direct, and in default of such will and direction, to pay the 
same to her heir or heirs at law, to have and to hold the same forever;,and by a 
codicil he gave several legacies, to be paid after the decease of his daughter: He 
died insolvent, and the money due on the said notes was claimed for his creditors. 
Held, on a bill in equity brought by the daughter against the father’s executor, 
that the notes were holden by the father in trust for her use and benefit; that his 
creditors had no claim upon them; and that the daughter had a right to terminate 
the trust, if she so elected, and to have the trust property restored to her by the 
executor. 


Tue plaintiff alleged, in a bill in equity, that she, on the 
12th of May 1834, owned and possessed $7000 and more, in 
cash, and lent $3000 thereof to Lane & Read, and $4000 
thereof to Lincoln Fearing, and took notes therefor payable 
with interest, and received the interest thereon for several 
years: ‘That on the lst of April 1838, and at other times be- 
tween that day and the Ist of April 1840, while she possessed 
said notes and property, and the income thereof, her father, 
Jonathan Hunnewell, represented to her that said notes and 
property were not safe or secure in her hands and care, but 
were in danger of being lost, destroyed or misappropriated by 
her, and that he would take possession of the same, and man- 
age them for her benefit, in such manner as to secure them 
and the income thereof, for her sole use and benefit ; that he 
was about making his last will; that his estate was solvent, 
and that he should owe no debts at his decease; that if she 
would deliver to him her said notes and property, he would 
give and bequeath them to certain persons in trust for her sole 
use and benefit, so they should be forever secured to her for 
her sole and separate use, and the income thereof be paid to 
her during her life; and that said property would be placed 
in the hands of discreet persons, who would manage it with 
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care and prudence, and preserve it beyond the reach of fraud 
and accident, for her benefit. 

The bill further alleged, that the plaintiff, relying on the 
representations and statements of the said Jonathan, and upon 
the express promise and consideration that he would bequeath 
said property in trust for her use and benefit, indorsed said 
notes and delivered them to him ; that he, on the Ist of April 
1840, made and executed his last will in due form of law, and 
among other things therein directed that said notes should be 
delivered to his executors, Tyler Bigelow and George Lane, 
to be held in trust to invest the same, according to their best 
skill and judgment, and in such manner as to produce six per 
cent. at least, and to pay over the income thereof, quarterly 
or half yearly, to the plaintiff during her life; and upon the 
further trust, to pay over the principal thereof, which might 
remain at the plaintiff ’s decease, to such person or persons as 
she might, by her last will, order and direct, and in default of 
such will, order and direction, to pay over the same to her 
heir or heirs at law, to have and hold the same forever: That 
said will was proved and allowed by the judge of probate for 
the county of Norfolk, on the 23d of April 1842; that, before 
the probate of said will, Tyler Bigelow, one of the executors 
named therein, refused to accept the trust of executor; and 
that after the probate thereof, letters testamentary were issued 
to the defendant, the other executor, who gave bond accord- 
ing to law, and accepted and assumed the trusts in the said 
will set forth and declared, as executor and trustee under the 
same: That the defendant took into his custody and care 
all the property that was in said testator’s possession at the 
time of his decease, for the purpose of administering thereon, 
and took possession, among other things, of the aforesaid notes, 
which had been delivered by the plaintiff to said testator, to 
be held by him in the manner and for the purposes above set 
forth ; that the defendant, as executor of said will, rendered 
an inventory on oath, of the estate and property of which said 
testator died seized and possessed, in which the notes and 
property aforesaid, which had come into the defendant’s 
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possession, were not included; that the defendant did not 
claim said notes and property as of the estate of the testator, 
and did not administer upon the same as such; but used and 
managed them as being the sole property of the plaintiff, and 
as in his possession and care for her sole use and benefit ; and 
from time to time paid to the plaintiff sums of money, for 
her use, out of the income of said notes and property, from 
the 23d of April 1842, to the Ist of February 1843. 

It was further stated in the bill, that the said Lincoln 
Fearing, in 1842, paid his said note for $4000, and the inter- 
est then due thereon, to the plaintiff, in presence of the de- 
fendant, and by his consent; that she thereupon gave the 
money, so paid to her, to the defendant, to be held by him for 
the purposes and trusts set forth in said will; that the defend- 
ant received said money, and promised the plaintiff to hold 
the same for her sole use and benefit, in the manner above set 
forth, and afterwards invested the same in some public stock 
or security, in the name of the plaintiff, and for her use and 
benefit. 

The bill then averred that between said 23d of April 1842 
and the Ist of February 1843, divers large claims against the 
estate of said testator were presented to the defendant, as 
executor, for payment, and it thereby became manifest that 
the testator had died insolvent: That after said claims were 
so presented, viz. in February 1843, the defendant rendered 
an additional inventory of the property belonging to the tes- 
tator, in which he included the notes and money aforesaid, 
belonging to the plaintiff, as the property of the testator, and 
to be appropriated, as such, to the payment of all his debts, 
and thereupon represented to the judge of probate that the 
testator’s estate was insolvent ; and that thereupon such pro- 
ceedings were had in relation to said estate as are prescribed 
by law, when the estate of a deceased person is insolvent: 
That the defendant pretends that said notes and property 
were the property of said testator, and are assets in the de- 
fendant’s hands as executor, and are to be applied t) the 
payment of all the testator’s debts. 
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The prayer of the bill was, that the defendant make full 
answer, render an account, and be decreed forthwith to de- 
liver the property aforesaid, belonging to the plaintiff, or the 
full amount thereof, to her or her guardian, or to some person 
to be appointed by the court as her trustee, to hold it upon 
the same trusts and for the same purposes as it was held by 
the testator in his life time; and that such decrees might be 
passed as might be necessary to enforce the said trusts. 

The defendant, in his answer, stated that he had been in- 
formed that on or about the 12th of May 1834, the plaintiff’s 
father had in his possession $7000, the proceeds of the sale of 
certain estate of the plaintiff; but as he had no certain means 
of knowing the fact, he prayed that, if it were material, the 
plaintiff might make the proper proof thereof. He further 
stated, that said Jonathan Hunnewell lent part of said sum to 
William Read, and took the note of Lane & Read therefor, 
payable to the plaintiff or her order; but he denied that said 
money was lent to Lane & Read. He further stated that he 
believed that said Jonathan lent part of said $7000 to Lincoln 
Fearing, and took therefor his note payable to the plaintiff 
or order ; and that said Jonathan, at the time of lending said 
money, declared that it was the property of the plaintiff. 
The defendant averred that he did not know whether said 
notes were ever held in the plaintiff’s possession; but he 
averred that, for many years before the death of said Jona- 
than, they were in his pocket-book, which was placed in the 
defendant’s hands, and there kept, except when said Jona- 
than sent for them to receive and indorse the interest on 
them. The defendant further stated that he did not know 
whether said Jonathan made to the plaintiff the representa- 
tions and promises set forth in the bill; nor whether the 
plaintiff, for the purpose and object set forth in the bill, deliv- 
ered said notes to the said Jonathan ; but that the notes were 
indorsed by the plaintiff to said Jonathan, and were taken 
possession of by the defendant, as his executor; that said 
Jonathan, by his last will, as stated in the bill, and by the 
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codicil thereto,* did treat, consider and dispose of said notes 
in a manner inconsistent with the alleged facts, conditions 
and considerations in the bill set forth. 

The defendant admitted the other main facts stated in the 
bill, and prayed that protection from the court to which trus- 
tees acting in good faith are entitled in a court of equity. 

The plaintiff filed a replication, and took evidence. 

G. T. Bigelow, for the plaintiff. 

Bartlett, for the defendant. 

Witpe, J. The principal question to be decided in this 
case is, whether the property claimed by the plaintiff was 
held by her father, Jonathan Hunnewell, in trust for her use 
and benefit, as alleged in the bill. If it were so held, it is 
very clear that the defendant, his executor, and his heirs 
and creditors, are bound by the trust. It was not in the 
power of the trustee to devest or defeat the trust, without the 
consent of the cestui que trust, except by a sale of the trust 
property to a bond fide purchaser, for a valuable consideration, 
and without notice of the trust. Nor could the trustee vary 
the terms of the trust, or declare any new trust, to the preju- 
dice of the cestui que trust, unless with her consent. The 
case therefore turns on the question stated, namely, whether 
the property claimed by the plaintiff was held in trust by 
her father for her benefit ; for if the notes indorsed by her 
to her father became his property, in which she had no_ bene- 
ficial interest, the gift to her by his will would not be valid 
against his creditors, although it would be binding on his 
heirs and his executor, if his estate were solvent. But we 


* The codicil was as follows: ‘At and after the death of my daughter 
Frances, I give and bequeath to Theoda H. Adams, and to Harriet W. Fearing, 
Catherine Fearing and Theoda H. Fearing, or to such of them as shall te then 
living, the sum of five hundred dollars each, to be paid by my executors and 
trustees, on their arrival at the age of eighteen years, or on their marriage, 
whichever may first happen after my said daughter’s decease. I also give and 
bequeath to Mehitabel Holmes and to Esther Rice the sum of five hundred 
dollars each, to be paid them after the decease of my said daughter, should 
they then be living, by my said executors. Also the further sum of five hun- 
dred dollars I give to my granddaughter Sarah Moore, to be paid her after the 
decease of my daughter Frances.” 
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think it very clear, from the evidence, that the notes in ques- 
tion were held by Jonathan Hunnewell in trust for the sole 
use and benefit of the plaintiff, and that the legal title to the 
notes was transferred to him, to manage the same for her sole 
use, benefit and behoof, and to preserve them beyond the 
reach of fraud or accident, as averred in the bill. This is 
fally proved by the deposition of Tyler Bigelow, Esq. who 
was for a long time Mr. Hunnewell’s principal adviser, and 
who was well acquainted, as it seems, with all the facts and 
circumstances in relation to the trust. He testifies that the 
notes in question were the plaintiff’s property, and were in- 
dorsed by her to her father, at his request, he declaring to her 
that this was ‘necessary in order to secure the property for 
her;” that there was no other consideration for the indorse- 
ment; that he always said the property in the notes belonged 
to his daughter, (the plaintiff,) and that he once told the de- 
ponent that they were the proceeds of a house or some other 
property, which had come to her from her mother or some 
other relation. That this is very full and satisfactory evidence 
of the creation of the trust set out in the bill, cannot be doubt- 
ed; nor is there any fact or circumstance proved in the case, 
which has any tendency to raise a doubt as to the creation 
and continuance of the trust. 

It has been argued for the defendant, that it may be reason- 
ably inferred from the whole evidence, that the plaintiff gave 
up her property to her father absolutely, in consideration of 
his promise to make her his residuary legatee. But there is 
no circumstance from which any such inference can be 
drawn. There is nothing in the will inconsistent with the 
existence of the trust. Mr. Bigelow, who drew up the will, 
certainly did not suppose there was any such inconsistency ; 
for he well knew that the notes were held in trust; and by 
the will they are given in trust to his executors, to pay over 
the income to the plaintiff for and during her natural life, and 
to pay over the whole amount of the principal, which might 
remain at her decease, to such person or persons as she, by 
ner last will and testament, might order and direct; and in 
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default of such will, order and direction, to pay over the same 
to her heir or heirs at law, to have and to hold the same for* 
ever. ‘This disposition of the trust property is not inconsist- 
ent with the trust, as originally created; but it was intended, 
doubtless, to continue the trust to be performed by his exec- 
utors. Nor is there any thing in the codicil inconsistent 
with the trust. It is true that he thereby gives sundry lega- 
cies, to several legatees, after the death of the plaintiff. But 
these legacies were not made payable specifically out of 
the trust property ; and the testator, believing himself sol- 
vent, might suppose that he might have other property suf- 
ficient to enable his executors to pay these legacies. But 
if it were otherwise, and the legacies were made payable 
out of the trust property, it would not necessarily be incon- 
sistent with the trust; for if the plaintiff had died unmar- 
ried, before her father, and without making any disposition 
of the trust property, it would have gone to the father as her 
heir, and would have been subject to his disposition by will 
or otherwise. 

Upon the whole, therefore, we are clearly of opinion that 
the trust, as set out in the bill, is fully and satisfactorily 
proved ; and that the plaintiff is well entitled to ‘the relief 
prayed for. It is probably not very material whether the 
trust be continued or not; but if the plaintiff elects to termi- 
nate the trust, and to be restored to the possession of the trust 
property, the defendant has no right to object to the restora 
tion. The trust was voluntary, and the sole object was to 
secure the property, and to have it managed in the most 
advantageous manner for her benefit. As her property will 
be under the control and management of her guardian, there 
seems no reason for the continuance of the trust. 
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Wiupes P. Waker vs. JAacop SHERMAN. 


In a suit by the payee against the acceptor ofan order for the payment ofa certain 
sum in goods, evidence is admissible and sufficient for the purpose of proving a 
consideration for the acceptance, that when the order was drawn, the drawer owed 
a debt to the payee, that the order was given in payment of that debt, and that it 
was accepted by the drawee, on request made by the drawer at the time when it 
was drawn; all the parties being present at the acceptance. 


AssumPsit on the money counts, and on the following 
order: ‘Boston, March 21st 1842. Mr. Sherman. Su, 
please let the bearer have such goods as he may order on our 
account, not to exceed forty five dollars. J. D. Carlton 
& Co.”? Upon the back of this order the defendant wrote 
these words: ‘‘ IT accept the order, but must have time to 
make the work, if I have not it on hand. 

Jacob Sherman.” 

At the trial in the court of common pleas, before Mer- 
rick, J. the plaintiff introduced evidence tending to prove that 
he was the original bearer of the order; that this was known 
to the defendant; that a demand was made by him, on the 
defendant, of payment of the order according to its terms; 
and that the defendant refused to pay it. 

The defendant contended that the burden of proof was on 
the plaintiff, to show, Ist, that he was the bearer or holder of 
the order, when it was accepted by the defendant; and 2d, to 
show a consideration for the defendant’s promise. The judge 
ruled for the defendant on the second point; and the plaintiff 
then offered to prove that Carlton & Co. were indebted to 
him when the order was drawn ; that the order was given in — 
payment of his claim on them; and that it was accepted at 
the request of Carlton & Co. at the time when it was drawn, 
all the parties thereto being present at the acceptance. 

The judge, being of opinion that these facts, if proved, 
would not show a consideration for the defendant’s promise, 
refused to receive evidence of them. A verdict was found 
for the defendant, and the plaintiff alleged exceptions. 

Hallett, for the plaintiff, cited Lent v. Padelford, 10 Mass. 
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237. Douglass v. Howland, and Andrews v. Pontue, 24 
Wend. 35, 285. Oakley v. Boorman, and Allen v. Jaquish, 
21 Wend. 588, 628. Stadt v. Lill, 9 East, 348. Leonard 
v. Vredenburgh, 8 Johns. 29. Gray v. Brackenridge, 
2 Pennsyl. 75. Tenney v. Prince, 4 Pick. 385. 1 U.S. 
Digest, Agreement, 40, 41. 

Dodge, for the defendant. In all simple contracts, not 
negotiable, the plaintiff must allege, and the burden is on 
him to prove, a consideration. Hemmenway v. Hickes, 
A Pick. 499. 2 Greenl. on Ev. $172. Jackman v. Bow- 
ker, 4 Met. 235. Between the drawer and drawee, an order 
for the payment of money imports a consideration. Adams 
v. Robinson, 1 Pick. 461. Cabot v. Bourne, 3 Met. 305. 
But in the case of an acceptance of an order for payment 
in goods, the payee must aver and prove that the acceptor 
had goods, or the proceeds of goods, belonging to the drawer. 
Atkinson v. Manks, 1 Cow. 707, 708. See also Lansing v. 
M’ Killip, 3 Caines, 286. Jerome v. Whitney, 7 Johns. 
O21. | ‘ 

Evidence that Carlton & Co. were indebted to the plaintiff 
would not prove a consideration for the defendant’s promise. 
1 Cow. whi sup. If forbearance of Carlton &. Co. had been 
promised, or if a discharge had been given to them, the case 
would have been different. But no proof of either of these 
_ facts was offered; and a written promise to pay the debt of 
another, without a consideration, is of no more validity than 
an oral promise. 

Wipe, J. It appears to the court very clearly, that the 
evidence rejected at the trial in this case ought to have been 
admitted. ‘The defence was, that the acceptance was not 
binding, there being no proof of any consideration for the 
defendant’s promise. But unquestionably the evidence reject- 
ed would have proved abundantly a good consideration. The 
plaintiff offered to prove that Carlton & Co. were indebted to 
him at the time the order was drawn, and that the order was 
given in payment of his claim. If so, then the plaintiff’s 
claim against Carlton & Co. was thereby discharged, and the 
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plaintiff could maintain no action except on the order. This 
would be a damage to the plaintiff; for he could not sue 
Carlton & Co. on the order, until he had demanded of the 
defendant the goods ordered to be delivered, and given 
notice of his refusal to Carlton & Co. This undoubtedly 
would be a good consideration. 'This would not only show 
a necessary forbearance, on the part of the plaintiff, to enforce 
his clains against Carlton & Co., but he must have been sub- 
ject to the trouble of demanding the goods of the defendant, 
and of giving notice to Carlton & Co. in case of his refusal. 
Now the slightest damage to the plaintiff, or benefit to the 
defendant, is a sufficient consideration to support his promise, 
there being no fraud practised upon him in obtaining his 
acceptance of the order. 

We are also of opinion, that the plaintiff would be entitled 
to recover on another ground, should he fail to prove that the 
order was accepted in payment of Carlton & Co.’s debt; for 
the other facts, offered to be proved, would be sufficient to 
authorize the inference that the plaintiff agreed to forbear 
suing Carlton & Co., on receiving the order, provided the 
plaintiff did so forbear. The case of Breed v. Hillhouse, 
7 Connect. 523, was decided on a similar ground of presump- 
tion. There was, in that case, no express agreement to for- 
bear, but it was inferred from the actual forbearance proved. 
“The agreement in question to forbear,’’ Chief Justice Hos- 
mer says, In delivering the opinion of the court, ‘‘ was clearly 
proved, on a principle of probable presumption, which har- 
monizes with common sense, and is conformed to experience. 
The acceptance of the indorsed guaranty, by the plaintiff, and 
his consequent forbearance, prove the agreement in question, 
and are incompatible with any, other supposition.” 

And besides ; it is not necessary to prove that any consid- 
eration passed between the plaintiff and the defendant, if, as 
the plaintiff offered to prove, the defendant accepted the order 
at the request of Carlton & Co., and at the time it was drawn, 
so that it was all one original and entire transaction. For 
if the order was binding on Carlton & Co., as it undoubtedly 
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was, if given as security for payment of the plaintiff’s de- 
mand, that is sufficient to bind the defendant by his accept- 
ance. For it must be considered that either he was indebt- 
ed to Carlton & Co., or that he accepted the order for their 
accommodation ; and in either case his acceptance was valid. 

The doctrine on this point is laid down by Chief Justice 
Kent, with his usual accuracy, in Leonard v. Vredenburgh, 
8 Johns. 37, 38, a case similar, substantially, to the present. 
‘- If,” he says, “ the contract between Johnson and the plain- 
tiff had been executed and perfectly passed, before the defend- 
ant was applied to, so that his promise could not connect 
itself with the original communication, then the case would 
have been different, and the undertaking of the defendant 
would have required a distinct consideration. A mere naked 
promise to pay the already existing debt of another, without 
any consideration, is void. But in the present case, (as the 
plaintiff offered to show,) the promise was made at the time 
of the original negotiation between the plaintiff and John- 
son,’’ who was the maker of the note guarantied by the de- 
fendant. This principle and distinction have been frequently 
recognized by this and other courts, and is undoubtedly well 
established. 

If the order in question was given by Carlton & Co. to the 
plaintiff, for a demand justly due to him, and the. defendant 
accepted it at their request, and for their accommodation, as 
surety, the whole being one transaction, the defendant would 
be undoubtedly bound by his acceptance. If the contract of 
the principal is valid, so also is that of the surety ; or if it is 
void, the contract of the surety is void also; and the dis- 
charge of the principal discharges the surety. 

We have no doubt, therefore, that if the facts which the 
defendant offered to prove at the trial are truly stated, this 


action may be well maintained. . 
New trial granted. 
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Henry Urenam & others vs. Ropertr Leravour. 


The rule as to the appropriation of payments to the earliest items of debt applies to 
running accounts, where the payment must be presumed to have been made with- 
out other reference than to the discharge of the account, so far as the items of 
payment will go, but does not apply to cases in which the party, who has the 
right to make an appropriation, actually makes it, nor to cases in which, in the 
absence of such appropriation, the law makes it, upon the relation of the parties, 
to do justice between them. 

A creditor, who has several demands against the same ites may apply payments to 
a debt not secured, when not prohibited by other rules of appropriation. 

A factor, who makes advances on goods consigned to him, may maintain an action, 
before the goods are sold, to recover the money advanced, unless there is an agree 
ment to the contrary. 

A factor made advances on goods, and, before he had received the proceeds of any 
sales thereof, brought an action against the principal, and attached his property, 
to secure the amount advanced, and afterwards made further advances on the 
same goods, according to the original consignment. Held, that the factor might 
apply the proceeds of the goods, as they were received, towards the discharge of 
the sums advanced after the action was commenced. 


THIs was an action of assumpsit for money paid, com- 
menced on the Ist of October 1844. The plaintiffs annexed 
to their writ an account, in which the defendant was charged 
with divers sums paid for him, between the 9th of May 
1844, and the day of the date of the writ, amounting to 
$5470-55, and was credited with $2920, received of him on 
the 11th of May 1844, and $29-25, received of him on the 
18th of July following ; leaving a balance against him of 
$2521-26. 

The defendant pleaded the general issue, and filed the fol- 
lowing specification of defence: ‘ That the said several 
supposed causes of action were fully paid and discharged, 
prior to the commencement of the said action: That 
prior to the time of said supposed causes of action, and prior 
to the transactions out of which the same originated, the 
defendant proposed to the plaintiffs that he would purchase 
sundry lots of wool, and consign the same to the plaintiffs 
for sale upon commission, and upon their guaranty, provided 
the plaintiffs would, from time to time, make to. the defend- 
ant certain advances in cash, or by their notes and accept- 
ances: ‘That in pursuance of such agreement, and prior to 
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the commencement of the plaintiffs’ action, sundry advances 
were made by the plaintiffs, which advances constitute the 
said supposed causes of action: 'That upon the making of 
such advances, wool was purchased by the defendant and 
consigned to the plaintiffs for sale, as aforesaid: That the 
plaintiffs sold the same prior to the commencement of their 
action; and that the amount of sales made by the plaintiffs 
for cash and credit, which credit has since matured, exceeds 
the amount of the plaintiffs’ supposed causes of action; the 
said sales amounting to the sum of $15,177-64, which has 
been received by the plaintiffs in discharge and liquidation 
of the advances so made by the plaintiffs: And that some 
of the wool, so consigned by the defendant to the plaintiffs, 
now remains in their hands unsold.’’ 

The case was sent to an auditor, who made the following 
report : 

“The plaintiffs, prior to the Ist of May 1844, were, and 
now are, commission merchants in Boston. ‘The defendant 
applied to them to make him sundry advances in cash, and 
in their acceptances, to enable him to purchase sheep-skins, 
upon an agreement, that he would pull the wool and consign 
the same to the plaintiffs, as security for such advances, and 
for sale upon a guaranty commission. In pursuance of this 
arrangement, the defendant purchased a lot of skins at Albany, 
and Robert Appleton, one of the plaintiffs, went there to see 
in relation to the settlement, and, to enable the defendant to 
make payment, made and delivered to the defendant his own 
draft upon the plaintiffs, dated May 6th 1844, at sight, for 
$2408:51, which the plaintiffs, upon its presentation, paid. 
The defendant, on the same 6th of May, made his certain 
drafts upon the plaintiffs, as follows, to wit: One at sixty 
days from its date, for $7000; one at three months from its 
date, for $3000; one at four months, for $4000; and one at 
five months, for $3000; all which drafts were, on presenta- 
tion, accepted by the plaintiffs, and by them paid at maturity. 

“On the 15th of June 1844, the defendant, at Albany, made 
his draft upon the plaintiffs, at sight, for $2354-63, which on 
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presentation was paid by the plaintiffs. On the 11th of May 
1844, the defendant paid the plaintiffs the sum of $2920, and 
they gave a receipt therefor, in these words: ‘ Boston, May 
11th 1844. Received of Mr. Robert Lefavour twenty nine 
hundred and twenty dollars, on account of purchase of sheep 
skins in Albany ;’ which is the same $2920 credited in the 
account annexed to the plaintiffs’ writ. 

‘Between the 9th day of May 1844, and the Ist of Octo- 
ber, the plaintiffs had made to the defendant, upon this con- 
signment, the several cash advances stated on the debit side 
of the account annexed to their writ, which includes the two 
drafts, as above drawn at sight, to wit, one for $2408-51, and 
one for $2354:-63. 

‘‘ Besides the cash advances made by the plaintiffs, as above 
stated, the plaintiffs, as a matter of accommodation to the 
defendant, and before any sales of wool had been made, ac 
cepted the drafts drawn on them by the defendant at Albany, 
as aforesaid, to the amount of $17,000, dated and payable as 
follows: 


Date. Payee. Time. Due. Am’t. 
May 6 1844, Sherman, Cashier 60 days, July 8, $7000 
6 Plumb, 6 3 months, Aug. 9, 3000 

“ « “ TE i Sept. 9, 4000 

‘6 “ “ 5 6 Oct: 9; 3000 


which are part of the acceptances hereinbefore named. These 
acceptances were debited to the defendant, in his general 
account in the plaintiffs’ ledger, on the 8th of May, as bills 
payable. 

‘‘ At or about the several times when these drafts respect- 
ively became due, no sales of the wool having been made, 
and it being for the interest of the defendant not to have his 
wool sold at the then market rates, and he being unable to 
take up the said drafts, the plaintiffs made and delivered to 
the defendant their acceptances and notes of the following 
tenor ; to wit, three drafts made by the defendant, and accept- 
ed by the plaintiffs, all dated July 18th 1844: One at four 
months from its date for $2500; one at six months, for 
$2500; and one at six months, for $5000. And the plaintiffs, 
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also, on the 26th of August 1844, made their note to the 
defendant, at ninety days, for $3000, and on the 30th of 
August their note at $3000; which last acceptances and 
notes were procured by the defendant to be discounted, and 
the proceeds, less the discount, remitted to the plaintiffs, and 
the receipt thereof by the plaintiffs acknowledged. 

“These last several transactions took place, in some in- 
stances before, and in some instances after, the respective 
first named drafts became due, but always with reference to 
making provision for the draft that had become, or was soon 
to become due. The moneys, thus raised and remitted by 
the defendant, were entered on the credit side of his general 
account in the plaintiffs’ ledger, he being charged on the debtor 
side with all the acceptances and notes of both sets, as bills 
payable on the respective dates, when they were issued to 
him by the plaintiffs. 

“'The plaintiffs, prior to the commencement of their action, 
had sold a small quantity of the wool consigned to them, on 
a credit which had not expired on the Ist of October 1844. 
Since the Ist of said October, the plaintiffs have received, 
from sales of wool made by them, the sum of $15,177-64, 
over and above the charges of sale, which are credited in the 
ledger account of the plaintiffs hereinbefore mentioned ; of 
which sales the plaintiffs rendered to the defendant three 
_ several accounts. 

“It also appears, that the sales of wool have not been 
completed, and that, when completed, a balance will remain 
due to the plaintiffs of a sum larger than the amount sought 
to be recovered in this suit. 

“The plaintiffs brought the present action to recover the 
balance of their actual cash advances, which they alleged to 
be due on the Ist day of October 1844, and which they state 
at the sum of $2521-26; and in balancing their ledger, they 
distinguished between these items and the residue of the 
defendant’s liability on the account as charged. 

“The defendant contends that the sales, as above realized 
by the plaintiffs, have extinguished the plaintiffs’ entire claim ; 
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and if not thus applicable, that the balance due the plaintiffs, 
at the commencement of their suit, is only $833-63 ; upon 
which, after hearing the parties, I report, that the balance of 
account claimed in the plaintiffs’ writ was due and payable to 
them from the defendant on the day of the date of the said 
writ, being two thousand five hundred and twenty one 7% 
dollars.” 

The auditor annexed to his report the correspondence of 
the parties, and copies of the plaintiffs’ ledger account referred 
to in the report, and of an account rendered by them to the 
defendant on the 9th of October 1844. From this corres- 
pondence it appeared that the plaintiffs, soon after they 
received the wool, and had made some sales thereof, were 
satisfied that they should not be reimbursed, and therefore 
requested the defendant to give them additional security, and 
commenced this action to recover their cash advances, on the 
defendant’s failing to give such security. 

The accounts annexed to the auditor’s report, and the fur- 
ther facts shown by the correspondence, sufficiently appear in 
the arguments of the counsel and the opinion of the court. 

The parties agreed that the report of the auditor should 
be taken as a statement of facts, and that if the court, upon 
those facts and the documents annexed to the report, should 
be of opinion that the plaintiffs were entitled to recover the 
sum stated in the account annexed to their writ, or any part 
thereof, judgment should be rendered for them; otherwise, 
that they should become nonsuit. 

Goodrich, for the defendant. The plaintiffs agreed, when 
their advances were made, to give the defendant credit 
until the wool should be sold. The auditor reports that 
‘the defendant applied ” to the plaintiffs “to make him sun- 
dry advances, in cash and in their acceptances, to enable him 
to purchase sheep-skins, upon an agreement that he would 
pull the wool and consign the same to the plaintiffs, as secur- 
ty for such advances, and for sale upon a guaranty commis- 
sion.” From this it appears that the defendant had no means 
of making purchases, and that the plaintiffs relied, for their 
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reimbursement, upon the property purchased, enhanced in 
value by the defendant’s skill and labor. Why should an 
advance of cash be made to enable the defendant to purchase 
goods, if it was to be returned instantly ? 

The amount due to the plaintiffs, when their action was 
commenced, has been paid by the proceeds of sales realized 
by them prior to a hearing before the auditor. When goods 
are consigned, upon which advances are made at the time of 
consignment for sale, the law, in the absence of any contrary 
provision by the parties, implies an agreement that the pro- 
ceeds of the sales, when realized, shall be appropriated to the 
extinguishment of the advances which remain unpaid, in the 
order in which the debts stand in the account. Clayton’s 
case, 1 Meriv. 605, 608. G'‘ass v. Stinson, 3 Sumner, 112. 

It is true that this court held, in Beckwith v. Sibley, 11 
Pick. 482, that a factor might maintain an action to recover 
advances, in the absence of any agreement of the parties, 
although the property on which the advances were made 
had not been sold. Admitting the law to be so, it must be 
with this qualification, viz. if the plaintiff voluntarily receive, 
after action brought, and before trial, the amount due, the 
defendant may plead such payment in bar of the further 
maintenance of the action. See Hunt v. Nevers, 15 Pick. 
500. Randall v. Rich, 11 Mass. 494. Baylies v. Fetty- 
place, 7 Mass. 325. Kimball v. Wilson, 3 N. Hamp. 96. 

But if the proceeds of sales are not applicable to the bal- 
ance due to the plaintiffs on the day of the commencement 
of their action, the plaintiffs are entitled to recover only 
$833-63, and interest ; that being the amount due on that 
day, upon a proper statement of the plaintiffs’ account. The 
plaintiffs’ ledger account credits the defendant with $4872, 
received July 18th 1844; $4893:°74, received July 22d; 
$2965-25, received August 3lst; and $2953-50, received 
September 3d. These sums, with interest to October Ist, 
amount to $15,825-13, and leave a balance of only $833-63. 

G. T. Curtis, for the plaintiffs. Nothing in the case 
shows that the plaintiffs agreed to look solely to the wool to 
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reimburse their advances. In the absence of such an agree- 
ment, the law presumes that the advances were made upon 
the joint credit of the wool, as collateral security, and of the 
responsibility of the consignor. Beckwith v. Sibley, 11 Pick. 
482. 

Before any wool had reached the plaintiffs, their liabilities 
on the consignment, which the defendant had agreed to 
make, were over $22,000. But the wool had been purchased 
by the defendant, and he was preparing it to be forwarded to 
the plaintiffs. So late, however, as the 26th of August, only 
one bag had been sent to their store. Prior to this date, 
besides the cash advances which are sued for, two of the 
plaintiffs’ acceptances, amounting to $10,000, had become 
due ; a third, for $4000, would become due September 9th, 
and a fourth, for $3000, on the 9th of October. When the 
first two drafts became due, viz. July 8th and August 9th, 
the plaintiffs had received no wool from the defendant, and 
he was unable to take them up. .He therefore applied to the 
plaintiffs for new paper, the proceeds of which he transmitted 
to them, to take up their old acceptances. The first invoice 
of wool was sent to the plaintiffs on the 11th of September, 
and the second on the 13th. After all the wool had been in 
their hands fifteen days, they wrote to the defendant, (Sep- 
tember 28th,) and stated to him that the sales of the wool 
would not cover their advances ; that the quantity had fallen 
short of what their advances were predicated upon; and that 
there would be a deficit for which the defendant must give 
them security. Not receiving any reply from the defendant, 
they brought this action to recover the several sums which 
they had actually paid for and advanced to the defendant in 
cash, distinguishing those items, as the auditor states, from 
the defendant’s liability on the outstanding paper, &c. ‘This 
action was rightly brought; the claim sued is not extinguished ; 
and the plaintiffs have a right to satisfy this part of their debt 
out of his property which they have attached. 

After the letter of September 28th, the plaintiffs had a 
right to apply any credits that might come into their hands, 
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in whatever way would work out their best remedy and se- 
curity. At the date of that letter, it was ascertained that there 
would be a large deficit. The auditor’s report finds that the 
sales of the wool will still leave due to the plaintiffs a sam 
larger than what is sought to be recovered in the present 
action. On the 14th of April 1845, the plaintiffs’ advances 
and liabilities, beyond the sum sued for, were $17,663-56, 
and the whole sales had amounted to $15,177-69; leaving a 
deficit, over what is sued for, of $2485-92. It was capable 
of being ascertained, on the 28th of September 1844, that 
the plaintiffs’ advances and liabilities exceeded the whole 
value of the wool ; and the plaintiffs’ letter of that date gave 
the defendant actual notice of the deficit; and this was 
equivalent to notice that they would apply all the resources 
in their hands, as they should find for their best security 
against the impending result. And the defendant never 
directed any appropriation of the proceeds of the sales, either 
before or after he received that letter. ‘The law, therefore, 
authorized the plaintiffs to sue immediately for so much 
money as they had paid, and to hold the wool to meet the 
residue of the defendant’s liability. Story on Agency, $ 385. 
Burrill v. Phillips, 1 Gallis. 360. Beckwith v. Sibley, 11 
Pick. 482. A factor who has a lien on goods or their proceeds, 
to the extent of more than their value, has a right to treat 
them as if they were his own, subject to this single qualifica- 
tion, viz. that he must apply the proceeds to some part of the 
debtor’s liability. Story on Agency, $ 408. Hudson v. 
Granger, 5 Barn. & Ald. 27. Taylor v. Kymer, 3 Barn. 
& Adolph. 320. Kirby v. Duke of Marlborough, 2 M. & 
8. 18. Corlies v. Cumming, 6 Cow. 181. 

The proceeds of the wool, on the facts of this case, are not 
payments, within the rule of the general appropriation of 
payments ; and the plaintiffs have exercised their right, and 
confined the proceeds to the other and subsequent advances. 
They stated their account and posted their books, so as to 
show the position in which they intended to place the proceeds 
of the sales; and they brought their action October Ist, 

VOL. XI. 16 


182 SUFFOLK AND NANTUCKET. 


Upham & others v. Lefavour. 


before any sales had been made, for the money which they 
had paid. ‘The first sale was made on the 9th of October, 
but did not become due until March. On the same day they 
transmitted to the defendant an account, showing the extent 
of their lien over his whole merchandize, exclusive of what 
they had already paid. They had also previously written 
the letter of September 28th, and the defendant had done 
nothing to secure them. 

For the purpose of remedy, justice and collection, the 
plaintiffs had aright to treat the different parts of their ac- 
count as separate demands, and not as a running account. 
Indeed, the demands sued are of an entirely different charac- 
ter from the debts or possibility of debts on which their 
lien was founded. See Peters v. Anderson, 5 Taunt. 596. 

But if the proceeds of the wool are to be regarded as pay- 
ments, the appropriation of which is to be regulated by the 
rules of law, yet these rules allow the plaintiffs to elect to 
which debt they will apply those proceeds. See 5 Taunt. 
ubi sup. Wright v. Laing, 3 Barn. & Cres. 165. Mills v. 
Foowkes, 5 Bing. N. R. 455. Williams v. Griffith, 5 Mees. 
& Welsb. 300. Biggs v. Dwight, 1 Man. & Ryl. 308. 
Bosanquet v. Wray, 6 Taunt. 597. Simson v. Ingham, 
2 Barn. & Cres. 65. Smith v. Loyd, 11 Leigh, 512. 

The balance of $833-63, which the defendant has stated, 
is obtained by an arbitrary mode of stating the account, by 
claiming credit for items of cash which were in the plaintiffs’ 
hands for an entirely collateral purpose. It seems from the 
auditor’s report, that the defendant, at Albany, drew four 
drafts (among others) on the plaintiffs, amounting to $17,000, 
which are charged on the ledger, under date of May 8th 
1844, It was an implied contract of the defendant to take 
up these drafts at maturity, or to place the wool ‘in the plain- 
tiffs’ hands within a reasonable time of their falling due. 
But the defendant did not provide for these drafts in any 
way; and the first three became due before he forwarded 
the wool. The plaintiffs therefore made and delivered other 
paper to the defendant “to make provision for the drafts that 
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had become due, or were about to become due,’ under an 
agreement that the defendant should get it discounted, and 
forward to them the proceeds for this purpose. The pro- 
ceeds of the new paper, which stand on the credit side of 
the plaintiffs’ ledger account, amount to $15,680-49 and in- 
terest. This sum is not to be appropriated to extinguish a 
balanee of money paid, which was due to the plaintiffs on 
the Ist of October 1844. Such was not the original under- 
standing of the parties; and the plaintiffs, without any 
express understanding, had a right, from the very nature of 
the transactions, to apply those sums towards payment of 
their first drafts. 

Huszsarp, J. ‘The facts, as they are stated, do not furnish 
evidence that the plaintiffs agreed to give the defendant 
credit until the property consigned to them was sold. ‘The 
plaintiffs stand like other commission merchants. They 
have no right, in the absence of directions, immediately to 
sell the goods consigned to them, if the interest of the con- 
signor will be sacrificed by such sale. ‘The receiving of the 
goods, under an agreement like the present, carries with it, 
also, the obligation to give a reasonable credit ; and to force 
the goods into market as soon as received, without regard to 
the interest of the owner, and merely to turn them into 
money as early as practicable, would be such a breach of 
duty as to expose them to a claim for damages, if the goods 
were sacrificed by the sale. On the other hand, they are 
required to wait only a reasonable time, and then, if the 
goods are not sold, they may call for payment or further 
security, and may sue for the amount due to them. This 
principle is well established as a part of the law merchant, 
and (without citing other authorities) is expressly recognized 
in the case of Beckwith v. Sibley, 11 Pick. 482. 

On an examination of the accounts, we are satisfied that the 
sum sued for was due at the time the action was brought. 
It is true that by applying the payments, as received, to the 
discharge of the items of account first in order of date, the 
sum due would not exceed the amount stated by the counsel 
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for the defendant, to wit, $833-63. But we think, from the 
statement in the ‘report, and also from the correspondence of 
the parties, that the sum of $2953-50, received by the plain- 
tiffs on the 3d of September 1844, was to be specially applied 
to the payment of the acceptance of May 6th, for $3000, in 
five months, and falling due October 9th; and though the 
money was received more than thirty days in advance, yet 
it was raised upon the credit of the plaintiffs, for the very 
purpose of meeting the prior acceptance, and they had a right 
so to apply it. The plaintiffs, then, had a good cause of 
action at the date of their writ; and as nothing had been | 
realized from the sale of the goods, they were not guilty of a 
breach of duty towards the defendant, in commencing their 
action in order to obtain further security. 

But it is contended that the plaintiffs have been paid since 
the commencement of the suit, on the ground that they are 
bound to apply the proceeds of the sales, received by them, to 
the extinguishment of the first advances, in the order of time 
in which they were made. If this principle of appropriation 
were applicable to the case, the conclusion of the defendant 
would be correct ; and though he might be indebted to the 
plaintiffs, it would not be on the present cause of action. Bu‘ 
we think that the rule applies to running accounts, where such 
payment must be presumed to have been made without other 
reference than to the simple discharge of the account, as far 
as the items of payment will go, and that the rule does not 
apply where the party having the right to make an appropri- 
ation of a payment does actually make it; or, in the absence 
of such appropriation, when the law, looking at the relations 
of the parties and the nature of the account or transactions 
between them, finds another application required in order to 
do justice between them. Peters v. Anderson, 5 Taunt. 596. 
Wright v. Laing, 3 Barn. & Cres. 165, and other cases. 

In the present case, the plaintiffs had paid for the defend. 
ant $16,000, after suit brought, before they had received any 
thing from the proceeds of the goods, except about $250; 
and we think they might well apply the proceeds of the 
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goods, as they were received, towards the discharge of the 
moneys paid by them prior to such receipts. It was an ap- 
propriation which certainly they had a right to make, in the 
absence of any direction from the defendant, if he had any 
right to control it ; and the bringing of the suit by the plain- 
tiffs was evidence of such intended appropriation, coupled 
with the manner of separating and stating the accounts which 
they rendered him, and to which he made no objection. The 
property, by their attachment, had added to their security ; 
and it is one of the rights of a creditor, having several de- 
mands, to apply the payments to the debt not secured by 
property or by sureties, where other rules do not interfere or 
prohibit it. 

But there is one sum of $250, received by the plaintiffs 
before any such payments were made, which must be applied 
in discharge of the sum due when the suit was brought ; as 
they then had no other claim against the defendant upon 
which a suit could be maintained, and as he might afterwards 
himself furnish means to pay the plaintiffs. Hunt v. Nevers, 
15 Pick. 500. 

The selling under a del credere commission, while it 
secures the amount of the sales to the principal, does not in 
law require the factor to anticipate the credit; and the 
principal is only entitled to have the amount passed to his 
credit when the sale is matured. In this case, only one sale 
Was matured prior to the payment of the $16,000. This 
amount must therefore be credited to the defendant. For 
the balance, casting the proper interest on the account, the 
plaintiffs are entitled to judgment.* 


em rs 


* See Smart v. Sandars, 3 Man. Grang. & Scott, 380. 
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d 
Moses Cuarkx vs. ALBERT BAKER. 
{ 


Evidence is admissible to prove a usage in the port of Boston, that when a cargo of 
corn is sold in bulk, lying in the vessel in which it is imported, and the sale is 
made under a warranty, the purchaser receives and retains so much of the corn as 
answers the warranty, and rejects the residue, which, upon such rejection, be- 
comes the property of the seller. 

lt is the duty of the seller of a cargo of corn in bulk, part of which is damaged, to 
separate the good from the bad, and offer the good to the buyer; and if he would 
hold the buyer to take all the good, he must make such separation and offer, al- 
though the buyer, after receiving a part of the corn, positively refuses to receive 
any more, at any rate. 


Assumpsit for money had and received. ‘The new trial, 
granted at March term 1843, (5 Met. 452 — 462,) was had 
before Wilde, J. whose report thereof was as follows: 

There was evidence tending to prove the following facts : 
On the 21st of September 1841, the defendant was the owner 
of the schooner Shylock, then lying in Boston, and of a cargo 
of corn on board of said schooner; and the plaintiff, on that 
day, purchased the said cargo of the defendant, agreeing to 
pay 764 cents per bushel for the yellow corn, and 734 cents 
per bushel for the white corn; the defendant warranting it 
to be of a certain quality. The quantity of the corn was not 
ascertained at the time, but the cargo consisted of between 
2000 and 3000 bushels. On the same day, the plaintiff paid 
the defendant $1200, “on account of corn per schooner Shy- 
lock,’’ and the schooner was hauled, on that day, to the plain- 
tiff’s wharf, and he commenced discharging the corn into his 
store. He received about 1100 bushels of the white, and 336 
bushels of the yellow corn —enough, at the agreed price, to 
amount to $1067:02 — and refused to receive any more of 
the cargo, upon the ground that the corn remaining in the 
schooner, and which he thus refused to receive, was of an 
inferior quality, and not such as the defendant warranted the 
cargo to be. ‘The plaintiff gave immediate notice to the 
defendant of his objection to receiving any nore of the cargo, 
and requested him to haul his schooner from the plaintiff’s 
wharf, positively declining to receive any more of the cargo, 
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unless obliged to. This action is brought to recover the differ- 
ence between the sum of $1200 and $1067-02. The defend- 
ant objected, as at the former trial, that this was an entire 
contract, and that this action could not be maintained, unless 
the plaintiff could prove an offer to return the corn which he 
had accepted and received into his store. This objection 
being sustained by a former decision in the case, (5 Met. 
452,) the plaintiff then offered evidence tending to show the 
existence of the following usage in the port of Boston, viz. 
that when a cargo of corn is sold in bulk, lying in the vessel 
in which it is imported, and the sale is made under a war- 
ranty, the purchaser receives and retains so much of the corn 
as answers the warranty, and rejects the residue, which, upon 
such rejection, becomes the property of the seller. The de- 
fendant objected to the introduction of this usage, as being 
contrary to the rules of law and the express contract of the 
parties. ‘The judge overruled this objection, admitted the 
evidence, and instructed the jury, that if they believed the 
usage to be proved, and that the corn rejected was not as 
good as warranted to be, they should find a verdict for the 
plaintiff. 

Much evidence was introduced upon the question, whether 
the corn which the plaintiff refused to receive was or was 
not such as the defendant was bound by his warranty to 
deliver; and the defendant requested the judge to instruct 
the jury, that although it was the duty of the defendant, or 
his agent, originally to select the good corn from the bad, yet 
if they believed the plaintiff positively refused to receive any 
more corm at any rate, this positive refusal excused the de- 
fendant from this duty, and that if there was corn enough in 
the schooner, corresponding with the warranty, which might 
have been so separated and delivered, to an amount equal to 
the sum claimed in this suit, the defendant would not be 
liable under the usage set up by the plaintiff. The judge 
declined to give this instruction to the jury, but instructed 
them that when the plaintiff refused to take any more corn, 
aud the defendant insisted, it was the duty of the defendant 
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to trim the corn, that is, to separate the good from the bad, and 
offer the former to the plaintiff ; and that the plaintiff ’s pre- 
vious positive refusal to receive any more at any rate did not 
excuse the defendant from this obligation; and that, if any 
considerable quantity of that which remained was damaged, 
the plaintiff was not bound to receive any more. 

Under these instructions and rulings, the jury found a ver- 
dict for the plaintiff, and the defendant se for a new trial, 
for the causes aforesaid. 

C. T. Russell, for the defendant 

G. T. Curtis, for the plaintiff. 

The opinion of the court was delivered March 22d 1847. 

Dewey, J. ‘The extent to which local usages of trade are 
to be applied, in the construction and effect to be given to 
contracts, is a matter by no means free from difficulty. These 
usages differ essentially from those more general customs, 
which are known and exist as part of the general law of the 
Jand, and which are observed and applied without being 
established by evidence offered in each particular case. These 
local usages may be of comparatively recent oxigin, and may 
be limited to a single city or village; and yet, if reasonable 
in their provisions, and so generally adopted by those con- 
cerned in any peculiar branch of business, as to authorize the 
presumption that they are known by those who are dealing 
as vendors and vendees in that branch of trade or business, 
the dealings and contracts of such persons are considered to 
have been made in reference to such usages, and to be gov- 
erned thereby. Learned jurists have often expressed their 
regret at the extension of this species of evidence, and es- 
pecially that as to usage of a local and limited character, as 
impairing, in some degree, the symmetry of the law, and tend- 
ing to uncertainty and embarrassment in the administration 
of justice, and also liable to the serious objection, that the 
knowledge, by the party to be affected by it, of the existence 
of such usage, is a mere legal presumption, which may often 
be unfounded in reality, although such usage is established 
by what is deemed competent legal evidence. Notwith- 
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standing these objections, such local usages have been held 
admissible by the judicial tribunals, as competent to explain 
and qualify the contract, and give to it an effect materially 
different from that which the general law would have done, in 
the absence of all evidence of such usage. The cases are too 
numerous to cite in detail, and I will only refer to them gen- 
erally, as fully collected in the notes to 1 Smith’s Leading 
Cases, (Amer. ed. of 1844) 418. 

In the present case, the usage found by the jury goes direct- 
ly to establish a rule in contravention of the rules of the com- 
mon law, in relation to rescinding a contract in a case of sale 
of an unsound article, accompanied by a warranty, or induced 
by false representations. The general rule of law requires 
the vendee, if he would rescind the sale for such cause, to 
restore the entire commodity purchased. ‘The local usage 
proved is, that in a sale of corn under like circumstances, the 
party may keep so much of the commodity as answers the 
warranty or representation, and decline taking the residue; 
that is, he may rescind the contract in part, and, without re- 
turning the corn he has received, may recover back the money 
paid for so muth of the article as does not answer the repre- 
sentation. This usage is certainly not an unreasonable one, 
and not to be rejected upon that ground.- The nature of the 
commodity, the manner of exposing the article for sale, the 
price being fixed by the bushel, and the mode of delivery, all 
- alike point out this as a reasonable and convenient usage. 
We understand the contract to have been an oral one. Such 
being the case, the admission of the evidence of the usage is 
not objectionable upon the ground of its being offered to con- 
trol, vary or contradict a contract in writing. Nor does the 
usage contradict any express oral contract made by the parties. 
Had it done either, it would have presented a very different 
question. 

Usages of this character are only admissible upon the hy- 
pothesis that the parties have contracted in reference to them. 
If the parties make express stipulations as to the terms ofa 
sale, or the manner of performance of a contract, or state 
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the conditions upon which it may be rescinded, such express 
stipulations must be taken as the terms of the contract, and 
they are not to be affected by any usage contrary to them. 

Looking at the usage relied upon in the present case, and 
taking it to have been found by the jury to be well estab- 
lished by the proof, as a general usage of the dealers in simi- 
lar commodities, in Boston, and finding the same is not 
repugnant to any express stipulation in the contract of the 
parties ; without any disposition on the part of the court to 
extend the doctrine of local usages beyond the adjudicated 
cases, yet we have not felt authorized to reject the evidence 
offered in the present case. 

Upon the remaining point raised in the case, the court are 
of opinion, that the duty of separating the merchantable corn 
from that which was not so, where there was any considera- 
ble quantity damaged, was a duty devolving upon the vendor. 
He sold the corn as of acertain quality. If a separation of 
one portion of it from another was necessary, to furnish corn 
of the proper quality to correspond with that stipulated for, 
the labor of doing this properly devolved upon the vendor, 
and the refusal of the vendee, before such separation, to re- 
ceive the commodity, would not excuse the vendor from the 
duty of separating and offering the merchantable corn, if he 
would entitle himself to carry into effect the contrat, and 
require the vendee to take all the corn corresponding to the 
representation. 

The ruling of the presiding judge at the trial was ~rrect. 
and judgment must be entered for the plaintiff. 
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Noau Brooks & another vs. Isaac Jones. 


F. conveyed land by a deed of mortgage to W., treasurer of a corporation, “ to 
have and to hold the said lot of land unto him the said treasurer, and his suc- 
cessors in office, to his and their use and behoof forever:”’ The condition of 
the mortgage was, that F. or his heirs, &c. should “pay to the said treasurer, 
or his successors in office,” a certain sum: The mortgage was foreclosed, and 

_ W. released to the corporation all his right and title to the land, and the cor- 
poration conveyed it in fee to B. and C. Held, that W. took an estate in fee, 
in trust for the corporation; that the trust was terminated by his conveyance 
to the corporation; and that B. and C. had a valid title, in fee simple, to the 
land. 


Tis case was argued by J. M. Williams, for the plain- 
tiffs, and by Dorr, for the defendant. The opinion of the 
court was delivered March 15th 1847. 

Wipe, J. This isa bill in equity, to compel a perform- 
ance by the defendant of a written agreement, by which he 
undertook and promised to pay to the plaintiffs a certain sum 
of money, upon their executing and delivering to him a legal 
and valid deed, in fee simple, of certain real estate in South 
Boston. ‘The defendant, in his answer, admits the agreement 
as set out in the bill, and the tender of a deed by the plain- 
tiffs ; and his defence is, that the plaintiffs’ title is defective, 
and not such as they were bound by their agreement to con- 
vey. The plaintiffs affirm that they were and are lawfully 
seized of an indefeasible estate in the premises, in fee simple ; 
and the question is, whether they were and are so seized. 
This question depends on the construction to be given to 
the deed of John S. Foster to Samuel H. Walley, the treas- 
urer of an incorporated society, called ‘The Society for 
propagating the Gospel among the Indians and others in 
North America.” This was a deed of mortgage of several 
tracts of land, including the land described in the agreement 
sought to be enforced by the bill. By this deed, Foster, the 
mortgagor, did “give, grant, bargain, alien, sell and convey 
unto the said treasurer, and his successors in office forever,” 
the said several tracts of land, ‘‘to have and to hold all and 
singular the said pieces, parcels and lots of land, with all 
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privileges and appurtenances thereof, unto him the said treas- 
urer and his successors in office, to his and their use and 
behoof forever: Provided, nevertheless, and this conveyance 
is on the condition, that if the said John S. Foster, his heirs, 
executors or administrators, pay to the said treasurer, or his 
successors in Office, the sum of,” &c. It is admitted by the 
defendant that the mortgage has been foreclosed, and that the 
whole of the title conveyed by it, in and to the land in ques- 
tion, is vested in the plaintiffs, by virtue of a deed of release 
made by said Walley to the society of which he was treas- 
urer, and by a deed in fee made by said society to the plain-. 
tiffs. But his counsel maintains that only an estate for the 
life of the said Walley passed by the said mortgage; as, by 
an inflexible rule of law, his successors in office cannot take 
any estate in the premises. : 

To this objection several answers have been given by the 
plaintiffs’ counsel. _ In the first place, it has been argued that 
the deed may be so construed as to pass the legal estate to 
the corporation, either by considering it as conveying a title 
directly to them, by a wrong name, or as a conveyance to 
their treasurer for their use, which, by the statute of uses, 
(St. 27 Hen. 8, c. 10,) passed the legal estate to them. But 
we think the deed cannot be so construed consistently with 
the express words of the grant. The grant is to the treasurer 
and to his use; and it is a settled rule, that by a deed of 
bargain and sale a use cannot be limited on a use. The legal 
estate in this case was granted, in express terms, to the treas- 
urer and to his use; and if the corporation took any estate 
or interest, it was an equitable estate as cestui que trust. 
This principle has been recently considered in the case of 
Stearns v. Palmer, 10 Met. 32, and it was decided that the 
law was well established, as now laid down. As to the sup- 
posed mistake of the name of the corporation, there is nothing 
in the deed in support of such a supposition; but we think it 
manifest that it was intended, by the parties to the deed, that 
the legal estate should be conveyed to the treasurer. For 
the deed provides that, in case the mortgage debt should be in 
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part paid, a portion of the mortgaged estate should be there- 
upon released to the mortgagor, by the treasurer and his 
successors. 

Another ground, on which the plaintiffs rely in support of 
their title, depends on the construction of St. 1797, c. 14, by 
which treasurers of corporations, for the time being, “are 
authorized and empowered, in their own names and capaci- 
ties, respectively, to commence and prosecute to final judg- 
ment and execution, any suit or suits at law upon any bonds, 
notes or other securities, which have been, or shall be, given 
to them or their predecessors in said capacity.” It has been 
maintained by a very able argument of the plaintiffs’ counsel, 
that by this statute the treasurers of corporations are respec- 
tively authorized not only to sue, but to hold estates as sole 
corporations ; and if so, that the mortgage, being a security 
for a debt due, would vest in the treasurer a legal estate in 
fee simple. We have not found it necessary to express an 
opinion upon this point, as we hold, on another ground, that 
the plaintiffs have a legal title in fee simple in the land in 
question. 

It is clear, we think, that Walley, the treasurer, took by 
the mortgage an estate in trust for the corporation. No ex- 
press trust is declared; but it plainly is implied by the lan- 
guage of the deed. He took in his capacity as treasurer. 
_ He could not be thus described as descriptio persone, for his 
successors in office were to take after, which shows clearly 
that the conveyance was not made to him in his natural 
capacity. ‘The debt to be secured was the debt due to the 
corporation. ‘The proviso requires that it should be paid ‘to 
the said treasurer or his successors in office,” which is equiv- 
alent to a requirement that it should be paid into the treas 
ury. So the consideration is paid by the treasurer; and the 
inference is, that it was paid from the treasury. Now it is 
clear, that if these inferences are well founded, there was an 
implied or resulting trust in favor cf the corporation. The 
treasurer took the legal estate, but had no other interest. If 
A. grants an estate to B., to his use, yet if the consideration 

VOL. XI. 17 


194 SUFFOLK AND NANTUCKET. 


Brooks & another v. Jones. 


is paid by C., a trust results to him. Jt has been a question 
upon which there are conflicting decisions, whether, in such 
a case, parol evidence were admissible to prove that the 
money was paid by C.; but that question is immaterial in ~ 
this case. 

The question then is, what estate passed to the trustee by 
the mortgage? The rule of law is, that it must be com- 
mensurate with the equitable estate of the cestuc que trust. 
It was so decided in the case of Stearns v. Palmer, already 
mentioned, and in Newhall v. Wheeler, 7 Mass. 189. Also 
in Oates v. Cooke, 3 Bur. 1684; Fisher v. Fields, 10 Johns. 
505; Welch v. Allen, 21 Wend. 147; and in Gould v. 
Lamb, (ante, 84.) 

This rule is founded on the clearest principle of justice, 
and is necessary in order to effectuate the intention of the 
parties, which might be defeated by a mere technical rule of 
law, and a mistake in describing the estate of the trustee, as 
in the present case. It is true that, by this rule, the intention 
of the parties cannot be carried into effect in the form intend- 
ed. But ifa grant cannot be carried into effect in the form 
intended, by reason of some rule of law, it always may be 
in some other form, which the law permits. Shep. ‘Touch. 
82. .In the present case, it is wholly immaterial whether the 
successors in office of the grantee Walley could take or not. 
The trust could be executed, and with equal benefit to the 
corporation, as it could be in the form intended. ‘The trust 
is terminated by a conveyance of the trust estate to the cestut 
que trust ; and by the rule of construction stated, the inten- 
tion of the parties is fully effectuated. 'The debt due to the 
corporation was their absolute sole property, and when the 
mortgage was foreclosed, they had a similar estate in perpetu- 
ity, in the mortgaged premises. It was argued by the de- 
fendant’s counsel, that this rule was to be applied only to 
trusts created by wills. But there is no good reason for the 
distinction, and none such is recognized by the authorities. 
In the cases referred to in this State and in the State ot 
New York, the question arose on the construction of deeds. 
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We are therefore of opinion that the plaintiffs’ title is valid, 
and that they are entitled to a decree in their favor, as prayed 
for. 


Epwazp Brinutey vs. T'ue Narionau INsurRANCE CoMPANY. 


There is no other rule of damages, in an action on a policy of insurance against fire, 
where the insured building is totally destroyed, except that of an indemnity to the 
assured for his actual loss; and in estimating that loss, there is no settled rule of 
deduction from the estimated cost of a new building, for the difference between the 
value of the new and the old one, analogous to the deduction of new for old in 
adjusting losses on marine policies; but the jury are to decide what sum will 
be an indemnity to the assured. 

On the trial ofan action upon a policy of insurance against fire, where the insured 
building had been totally destroyed, and a new one had been erected by the as- 
sured, the jury were instructed that no deduction was to be made from the 
expense of rebuilding, although the new building might be more durable than 
the old one would have been, and for some purposes more valuable. Held, that 
this instruction was erroneous. 


Assumpsir on a policy of insurance, dated August 28th 
1844, whereby the defendants caused George Brinley to be 
insured against loss by fire, for one year, four thousand dol- 
lars on a brick building, used as a store, in Dock Square, 
Boston. This provision was in the policy: ‘“ That in 
case of any loss or damage, the said company shall have the 
right to replace the articles lost or damaged with others of the 


_ same kind and equal goodness, at any time within sixty days 


after notice of the loss.” 

The trial was before Shaw, C. J. whose report thereof was 
as follows: There was proof that the store was totally 
destroyed by fire, within the year, and that the policy was 
assigned by the assured, after the loss, to the plaintiff, with 
the consent of the defendants; and no objection was made to 
the plaintiff ’s bringing the action in his own name. 

The store having been rebuilt upon a plan different from that 
of the one destroyed, the cost of the new building could not 
be the measure of the plaintiff ’s loss by the destruction of the 
old one. There was much conflicting evidence, and many 
varying estimates of the cost of erecting a new building 
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of the same dimensions and materials, and upon the same plan 
with that of the one burnt ; all of which was left to the jury. 

The defendants contended that, as a store of similar dimen- 
sions and plan with the old one, built of new materials, would 
be worth more than the old one, a deduction ought to be made 
from the estimated cost of a new store, for the difference in 
value between the old store and such new store ; analogous to 
the deduction of new for old in the adjustment of losses on 
marine policies. This position was not sustained by the 
judge; but the jury were instructed, that the contract was a 
contract of indemnity ; that, to afford indemnity, the defend- 
ants were bound either to replace the building in as good 
condition as it was in before the fire, or to pay the plaintiff a 
sum of money sufficient to place the assured, as owner of the 
building, in as good a situation as if the fire had not happened ; 
that, in doing this, if any materials were left, they might be 
used, as far as they would go, and as far as they were fit, in 
rebuilding ; but if the building could not be placed in as good 
a condition as it was in before, without using new materials, 
and new materials were used, no deduction should be made 
on that account, although it might be more durable than the 
old building would have been, and for some purposes more 
valuable. 

The jury returned a verdict for $3689, which is to be set 
aside, and a new trial granted, if the above instruction was 
wrong ; otherwise, judgment to be entered on the verdict. 

Gardiner & English, for the defendants, cited Laurent v. 
Chatham Fire Ins. Co. 1 Hall, 41. Vance v. Forster, 1 Irish 
Circuit Cases, 51, as reported in 3 Stephens N. P. 2084. 
Gray v. Waln, 28. & R. 229. 

M. S. Clarke, for the plaintiff, cited 1 Duer on Ins. 161. 
2 Phil. Ins. (2d ed.) 42, 43. 2 Greenl. on Ev. $ 407. Beau- 
mont on Ins. 59. 

The opinion of the court was delivered March 29th 1847. 

Wipe, J. At the trial, the defendants contended that asa 
new store of similar dimension and plan with the old one, 
built of new materials, would be worth more than the old 
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one, a deduction ought to be made from the estimated cost of 
a new store, for the difference in value between the old store 
and the new one ; analogous to the deduction of new for old 
in the adjustment of losses on marine policies. This claim 


of deduction was not sustained by the judge at the trial, and 


We are not aware of any authority or principle by which it 
can be supported. ‘The rule, in adjusting marine losses, is 
arbitrary, and operates in some cases unjustly, giving to the 
insured more or less than a full indemnity, to which he is 
entitled by the policy, and to no more. The rule originated 
from the usages among merchants and underwriters, probably 
from the great difficulty of ascertaining the actual loss, with- 
out first repairing the damage done, or estimating the cost of 
repairs. ‘The rule is applicable only to cases of a partial or a 
constructive total loss. It depends on usage, sanctioned by 
judicial decisions ; and in some cases this rule of estimating 
the loss is expressly provided for by the terms of the policy. 
Such has been the stipulation in the marine policies in Bos- 
ton, for many years. But the rule has never been adapted to 
policies of insurance on buildings and other property against 


fire. 


The question then is, what is the rule of damages, if any 
there be, in cases like the present? The plaintiff ’s counsel 
contends that the actual loss is to be ascertained by the 
expense of restoring the property without any deduction for 
the difference of value between the new and old materials, 
and so the rule is laid down by Professor Greenleaf. 2 Greenl. 
on Ev. § 407. But the only adjudicated case he cites, which 
has any direct bearing on the question, is that of Vance v. 
Forster, 1 Trish Circuit Cases, 51, in which Mr. Baron Penne- 
father laid down a very different rule. He says, as is reported 
in 3 Stephens N. P. 2084, that “the jury are to say what 
state of repair the machinery was in, what it would cost to 
replace it by new machinery, and how much better (if at all) 
the mill”? in which the machinery was placed ‘would be 
with the new machinery, than it was at the time of the fire ; 
and the difference is to be deducted from the entire expense 
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ef placing there such new machinery.” This rule, in all 
cases where the cost of repairs is one of the elements by 
which the jury are to estimate the actual loss, seems to be 
founded on the principles of justice, as it will give to the 
assured a full indemnity, and no more ; to which he is entitled 
by the contract. But by the rule contended for by the plain- 
tiff’s counsel, the assured in most cases would recover more 
than an indemnity ; and much more, when the building in- 
sured is dilapidated and much out of repair. Such rule is 
not supported by any principle of justice, nor by the authority 
of any adjudged case. It is founded on an erroneous con- 
struction of the contract. It supposes that the insurers are 
bound to repair the building, or to pay the expenses of the 
repairs. But no such obligation is imposed on them by the 
policy. They have the privilege to make the requisite 
repairs, if they see fit, to protect themselves against the 
recovery of excessive damages, or for any other reason. But 
if they elect not to make the repairs, they are liable only to 
pay a fair indemnity for the loss. But whatever may be the 
rule when the building insured is partially injured by the peril 
‘nsured against, it has no application to cases like the present, 
‘vhere the building is totally destroyed and is to be replaced 
by anew one. The rule of damages in cases on marine 
policies would not apply to a case where the ship had been 
totally destroyed. In the present case, the building was 
destroyed by fire, and a new building,was erected upon a 
different plan; so that the cost of a new building could 
not be certainly ascertained. If the rule laid down in Vance 
v. Forster were applied, the jury must ascertain, by the esti- 
mates and opinions of witnesses, the amount of the expenses 
of anew building, and they must estimate the value of the old 
building, in order to ascertain the difference, if any there be, 
between the new and the old. We can perceive no use in 
requiring this double estimate; for where the plaintiff is only 
entitled to recover the amount of the value of the building 
destroyed, the estimate of the cost of a new building is use- 
less. We are therefore of opinion that there is no rule of 
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damages applicable to the present case; and that in all cases 
where no rule of damages is established by law, the jury are 
to decide upon the question, and that to their decision there 
can be no legal exception. 

The instructions were conformable to these principles, 
except in one particular. The jury were instructed that no 
deduction was to be made from the expenses of repairing or 
rebuilding the store insured, although the new building might 
be more durable than the old building would have been, and 
for some purposes more valuable. In this respect, we think 
the jury were misdirected, and consequently that the defend- 
ants are entitled to a new trial. 


Danrew DesHon vs. Tue Mercuants’ Insurance Company. 


D. and H. made an oral agreement for the purchase and shipment by D. of a cargo 
for H.: After the cargo was purchased and shipped by D., and the vessel had 
sailed, D.’s clerk, for the purpose of having something ‘‘ to show the character 
of the transaction,” wrote a letter to D., dated before the purchase and ship- 
ment were made, and procured H. to sign it, requesting D. to purchase and ship 
a cargo for H., and giving directions as to the disposal of the same: D. gave 
no written assent to the terms of this letter. Held, that the letter was not a com- 
mitting to writing of the agreement between D. and H., but was a mere memo- 
randum, intended by the clerk to preserve, in substance, the outline of the agree- 
ment which had been made; and that parol evidence was admissible to show the 
agreement, and the relation of the parties thereto before the sailing of the vessel. 

The stowing on deck of all the water on board a vessel, contrary to the requisition 
of the United States St. 1790, c. 56, § 9, does not, of itself, render the vessel un- 
seaworthy, nor shift upon the assured the burden of proving her seaworthy. 

A witness cannot be allowed, for the purpose of strengthening his testimony, to 
state, on his examination in chief, that he had previously communicated to others 
the same facts to which he has testified, or other particular facts. 


AssumpsiT on a policy of insurance, dated June 28th 18438, 
whereby the defendants caused the plaintiff, for whom it 
might concern, payable to the plaintiff, ‘to be insured, lost 
or not lost, $6000, on merchandize and specie, viz. $3000 on 
merchandize, and $3000 on specie, on board schooner Dru- 
Silla, at and from Boston to port or ports in Hayti; also on 
some property or investment thereof on board said sck ooner at 
and thence to Boston.” 
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One count in the declaration averred a joint interest of the 
plaintiff and Peter P. Hutchins in the subject of the insur- 
ance ; another count alleged a separate interest in the plain- 
tiff, and the third alleged a separate interest in Hutchins. 

The trial was before Shaw, C. J. who made the following 
report of it: ‘The policy and notice of loss and abandonment 
were not contested. Proof was offered to show a loss of the 
insured property by fire, a few days after the schooner sailed. 
To prove the plaintiff’s interest, he called, as witness, David 
S. Stackpole, a clerk who was employed by him in June 
1843. 'This witness verified the invoice of the cargo shipped 
on board the schooner, and the bill of lading, and testified to 
the purchase, by the plaintiff, of the merechandize which 
composed the cargo, and the shipment thereof, together with 
$3000 in specie, on board the schooner, on the 30th of June 
1843. He also testified to the following letter of Hutchins 
to the plaintiff: ‘ Boston, June 28th 1843. Daniel Deshon, 
Esq. Dear Sir: You will please purchase and put on board 
the Drusilla, for my account, for shipment to a port in Cape 
Hayti, such cargo as you may deem it advisable, and con- 
sign the same to your friends there, with directions to invest 
the proceeds of sales of such cargo in coffee, to be consigned 
to your address. On the purchase of the ontward cargo, 
you are to charge a commission of 23 per cent., and on the 
sales of the return cargo a commission of 23 per cent., and 
for guaranty the same. You will please make insurance on 
the same, sufficient to cover in case of loss, and on vessel 
$1200, valuing the same at $2000. Yours respectfully, 

Peter P. Hutchins.” 

This letter was written by the witness, after the schooner 
sailed, and signed by Hutchins, to be left with the plaintiff. 
The object of the letter, as the witness stated, was, to have 
something to show the character of the transaction. 

The witness being inquired of what was the contract be- 
tween the plaintiff and Hutchins, the owner of the schooner, 
as to the purchase and shipment of the cargo, it was objected 
that parol evidence ought not to be admitted, to prove this 
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contract, because it was proved by writing, as contained in 
the invoice, bill of lading, the abovementioned letter of 
Hutchins to the plaintiff, and also a letter of instructions 
given by the plaintiff to the master of the schooner. But the 
objection was overruled, and the witness further testified as 
follows: “I heard the bargain. Hutchins asked Deshon to 
purchase a cargo, ship it in his own name, and consign it tc 
his friends in Port au Prince, the proceeds to be invested in 
coffee and come back to Deshon’s address. The return cargo 
was to include the proceeds of the sale of the outward cargo 
and of the specie; Deshon to have the possession and control 
of the cargo, and Hutchins to be interested in the profit or 
loss of the voyage; he was to receive all profit over and 
above the cost and charges and Deshon’s commissions; and 
he was to sustain the loss, if any occurred. ‘The captain was 
to be under Deshon’s directions, as to the sales of the prop- 
erty in Hayti; and Deshon purchased and selected the cargo 
here. He purchased the whole cargo and paid for it. Hutch- 
ins agreed to place a certain amount of money to go with the 
cargo, to be invested in a return cargo, as collateral security, 
and to indemnify Deshon against any loss which might arise. 
Deshon did in fact furnish part of the specie placed on board, 
and it was afterwards made up by Hutchins, after the vessel 
sailed, and placed to his credit in account.” 

It appeared by the testimony of Henry E. Jenks, master of 
the schooner, who was called as a witness by the plaintiff, 
that all the water on board was stowed on deck. It was con- 
tended by the defendants, that the vessel was, on that ac- 
count, unseaworthy. It was ruled by the judge, that it was 
the duty of the owner to have on board a sufficient quantity 
of fresh water, well secured ; otherwise, that the vessel was 
not seaworthy ; that the fact of all the water being stowed 
on deck did not necessarily render the vessel unseaworthy, 
but that it was a question of fact for the jury, upon the evi- 
dence, taking into consideration the number of the officers 
and crew, the destination of the vessel and the length of the 
voyage, and also the quantity of water on board and the 
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manner of its stowage, whether the vessel was seaworthy for 
the voyage. And as to the burden of proof, it was ruled that 
it was matter of defence that the vessel was unseaworthy on 
this account, and must be proved by the defendants. 

The main ground of defence was, that the loss was nota 
fair loss; that the schooner was designedly destroyed by the 
procurement and management of Hutchins, the owner, for 
whose account, in whole or in part, this policy was made. 
Evidence, particularly the testimony of Edward Thomas, 
taken by deposition, was offered upon that subject. He was 
offered as a witness who would not be entitled to full credit, 
but whose testimony would ‘be to some extent corroborated 
and supported, so as to have weight with the jury. The 8th 
interrogatory put to this witness was thus: “ After the 
Drusilla sailed from Boston, in the summer of 1843, did you 
communicate to any person that she was to be burned or 
destroyed, and to whom did you make such communication, 
and when was such communication made, as nearly as you 
can recollect? If you cannot fix the day precisely, was it 
before or after the news of the loss of the vessel reached 
Boston, that you made such disclosure?’’ ‘The answer of 
the witness was, ‘I did communicate the fact that she was 
to be destroyed, as I believed, to Mr. D. Clapp and Mr. Titus 
Welles. The Drusilla, I think, sailed from Boston on a Sat- 
urday night, and on the following Tuesday or Wednesday, I 
made the communication to these gentlemen of my convic- 
tion that said vessel was to be destroyed. I am sure I made 
the communication just spoken of before any news of the 
destruction of the Drusilla had reached Boston, and I think 
some three or four days previously thereto.’”? When this inter- 
rogatory and the answer were about to be read, they were 
objected to by the plaintiff, on the ground that it was pro- 
posed to sustain the credit of the witness, by his own testi- 
mony, before it was impeached, and that this was not admis- 
sible. Whereupon it was decided that said interrogatory and 
answer could not be read then; that if it should become a 
material fact, that the witness declared his knowledge to 
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other persons, and such persons should be called to testify to 
it, this decision would not preclude such evidence when 
offered ; that it might stand on a different footing; that the 
evidence was offered to support the deponent’s own credit, 
for which purpose it was inadmissible. 

A verdict was thereupon taken, by consent, for the plain- 
tiff, subject to the opinion of the whole court upon the points 
thus decided. 

B. R. Curtis, for the defendants. 1. The terms of Hutch- 
ins’s letter to the plaintiff, though it was written after the oral 
contract was concluded, were accepted as the terms of that 
contract, and they cannot be varied by parol. Richardson v. 
Hooper, 13 Pick. 446. 

2. In the absence of all evidence, the burden of proof of 
unseaworthiness is on the underwriters. But after proof was 
made that all the water was on deck, the burden was on the 
plaintiff. Watson v. Clark, 1 Dow, 344. Douglas v. Scou- 
gall, 4 Dow, 277. Barnewall v. Church, 1 Caines, 234, 246. 
The general rule is, that a policy on goods, in general terms, 
on board a vessel, does not cover goods laden on deck ; be- 
cause goods on deck are if greater hazard than goods under 
the deck. T'awnton Copper Co. v. Merchants’ Ins. Co. 22 
Pick. 108. 'The United States St. 1790, c. 56, $ 9, requires 
that every ship or vessel, bound across the Atlantic Ocean, 
shall have on board, well secured under deck, at least sixty 
gallons of water for every person on board, and in like pro- 
portion for shorter or longer voyages. If putting the water 
on deck is not per se unseaworthiness, yet it rebuts the pre- 
sumption of seaworthiness. 

3. The statements made by a person when not under oath, 
as a general rule, are not to be received to corroborate his 
statements as a witness. But there are exceptions to this 
rule; as where he is impeached by adversary testimony, or 
upon cross-examination, or even upon direct examination, 
when he admits that he was an accomplice in the offence ot 
which he testifies that another is guilty. The People v. 
Vane. 12 Wend. 78. The State v. De Wolf, 8 Connect. 93. 
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Cooke v. Curtis, 6 Har. & Johns. 93. The State v. Twitty, 
2 Hawks, 449. The judge, at the trial, did not deny these 
cases, but he held that the witness himself should not be 
allowed to testify that he had made similar statements on 
former occasions. 'The peculiar circumstances of the case at 
bar seem to require that the witness himself should have 
been permitted to answer the 8th interrogatory. ‘The ques- 
tion was, whether there was a fraudulent contrivance to 
destroy the vessel; and the defendants had a right to every 
thing from the witness, which would bear on the facts in 
issue. 

HT. H. Fuller §& Choate, for the plaintiff. 1. The parol 
evidence was rightly received. ‘There was no written con- 
tract, and the testimony only proves that the plaintiff accepted 
the overture of Hutchins, whose letter was a mere overture 
or proposition, on which he could not have been sued by the 
plaintiff for a breach of contract. 1 Greenl. on Ev. $$ 275, 
279. 3 Phil. Ev. (4th Amer. ed.) 1471-1473. 

2. The judge ruled that the mere stowing of the water on 
deck did not render the vessel unseaworthy. And this had 
been before decided in Warren v. Manufacturers’ Ins Co. 
13 Pick. 518. If that decision is correct, it follows of course 
that the burden of showing that the vessel was seaworthy 
was not shifted upon the plaintiff. Powers v. Russell, 13 
Pick. 76. Seaworthiness is a pure question of fact for the 
jury. In the cases cited for the defendants, on this point, 
the court did not decide what proved unseaworthiness, but 
held that it might be legally inferred from the bad condition 
of the vessel, immediately after sailing, without any apparent 
cause subsequently arising. 2 Greenl. on Ev. $ 401. 

3. The answer of Thomas to the 8th interrogatory was 
properly excluded. The interrogatory was put before the 
witness was impeached ; and a witness can never be supported 
by evidence in chief. Evidence in support of a witness is 
admissible only in reply to an impeachment of him. Jack- 
son v. Bitz, 5 Cow. 314, 320. Howe v. Thayer, 17 Pick. 91. 
But if the witness had been previously impeached, he could 
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not be supported by evidence, even of other witnesses, of his 
having before made the same statements ; a fortiori, not by his 
own declaration that he had so done. 1 Greenl. on Ev. $ 469. 
Roscoe on Ev. 96. The King v. Parker, 3 Doug. 242, 
denying that Lwtterell v. Reynell, 1 Mod. 283, was law. 
Ware v. Ware, 8 Greenl. 42. Craig v. Craig, 5 Rawle, 
91. Munson v. Hastings, 12 Verm. 346. Gibbs v. Lins- 
ley, 13 Verm. 208. 1 Phil. Ev. (4th Amer. ed.) 307, 308. 
2 ib. 776-778. 

Hussarp, J. It is contended that the invoice of the cargo, 
the bill of lading, the letter to the master, and the letter of 
Hutchins, the owner, to Deshon, constitute together the whole 
contract between Hutchins and Deshon, and consequently 
that the evidence of the clerk was improperly admitted on 
the trial, as violating the rule of law respecting the construc- 
tion of written contracts. 

It is very clear that the first three named papers are but 
documents growing out of the contract; and the question is, 
whether the letter of Hutchins, when written, was intendea 
to be a reducing of the contract itself to writing, or was 
meant as a memorandum of the principal matters constitut- 
ing the existing oral contract between the parties. 'T’o enable 
us to form a correct conclusion, it is necessary not only to 
consider the letter, but the circumstances under which it was 

written. The letter, if read according to its apparent date, 1s 
_ but a proposition of Hutchins to Deshon to undertake a cer- 
tain agency for him, and giving directions in regard to 1t; 
and of itself it is not an instrument upon which an action 
could be maintained as upon an executory agreement. An 
assent by Deshon to the precise terms proposed must be 
shown, before it can constitute a contract between them. 
Such assent is not shown in writing, and we are therefore at 
liberty to inquire under what circumstances the letter was 
written. And it appears from the testimony of the clerk, 
that the letter is in his hand writing, and, though it bears date 
June 28th, that it was not in fact written till after the vessel 
sailed with the cargo which was the subject of the contract 
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It would seem that it was written at the instance of the clerk 
himself, and not’ at the request of Deshon; and the clerk 
expressly states that the object of the letter was to have 
something to show the character of the transaction. Upon 
this evidence, we are, upon the whole, satisfied that it was not 
a committing of the contract of Hutchins and Deshon to 
writing, but was a mere memorandum, inartificially drawn, 
and intended by the clerk to preserve in substance the outline 
of the contract which had been made. It is a mere piece of 
evidence, and is not the contract itself, which was by parol, 
and was partially executed before the letter appears to have 
been thought of. Under this view of the facts, we think the 
parol testimony was properly admitted to show the contract 
and the nature of the relation between the parties, prior to 
the sailing of the vessel. 

The next question raised by the report is, whether the rul- 
ing of the presiding judge was correct, in respect to the sea- 
worthiness of the vessel for the voyage insured. It appeared 
in evidence, that all the water on board the vessel was stowed 
on deck, and it was contended by the defendants, that the 
vessel was on that account unseaworthy; and on this point, 
as to the burden of proof, it was ruled that it was matter of 
defence that the vessel was unseaworthy for this cause, and 
must be proved by the defendants. 

It is argued by the counsel for the defendants, that in the 
absence of all proof, unseaworthiness is not to be presumed, 
but when the question arises, upon whom is the burden of 
oroof to show the unseaworthiness of the vesSel? then it rests 
with the assured, and he must show it; that in this case, ° 
there is a departure from the usual mode of stowing water, a 
mode contrary to the statute of the United States on the sub- 
ject; a departure which increases the ordinary risk; and 
therefore, the plaintiff not being supported by the ordinary 
presumption of seaworthiness, the burden is on him to show 
that the vessel was seaworthy. The case of Watson v. 
Clark, 1 Dow, 344, was cited, to show that the onus proban- 
di is on the plaintiff, on the point of seaworthiness. See also 
Barnewall v. Church, 1 Caines, 234. 
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The law is well settled, and upon the soundest principles, 
that the seaworthiness of the vessel for the voyage insured is 
a warranty on the part of the assured, and a condition prece- 
dent to the attaching of the contract. The insurance is 
against the extraordinary perils to which the vessel] is exposed, 
and not against ordinary hazards. An unseaworthy vessel is 
not fitted to bear these ordinary hazards, and therefore is not 
the fair subject of the contract. But a usage has existed in 
this Commonwealth, for a long course of years, that although 
the seaworthiness is a matter of warranty on the part of the 
assured, and must necessarily be complied with, yet he is not 
called upon, in limine, to give evidence of his having complied 
with it. It is assumed as a fact, in the absence of fraud, and 
he has the benefit of the presumption. If the underwriter, 
therefore, rests his defence on the breach of this warranty, he 
is required, in the first instance, to offer evidence tending to 
establish it, either by direct proof of the fact, or as a fact fol- 
lowing by necessary inference from other facts; as where a 
vessel, immediately after her first sailing upon the voyage 


insured, without encountering any storm, or taking the bot- 


tom, or running foul of another vessel, should spring a leak 
and sink. The assured will then find it necessary, because 
the weight of evidence is against him, to rebut the presump- 
tion, and to establish, by competent proofs, the seaworthiness 


_of the vessel.. But where a vessel sails on the voyage insured, 


and is never heard from, the fact of seaworthiness is pre- 
sumed, and the assured has the benefit of it, in the absence of 
proof to the contrary. In the case cited from 1 Dow, 344, 
Lord Eldon says, ‘“‘ when the inability of the ship to perform 
a voyage became evident, in a short time from the com- 
mencement of the risk, the presumption was, that it was from 
causes existing before her setting sail on her intended voy- 
age, and that the ship was then not seaworthy ; and the onus 
probandi, in such a case, rested with the assured, to show 
that the inability arose from causes subsequent to the com- 
mencement of the voyage.”” ‘The doctrine.here laid down is 
not in fact contradictory to the law as practised upon in this 
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Commonwealth ; but the use of the terms “onus probandi” 
may be calculated to mislead. It is not, however, there as- 
serted that the burden of proof is originally on the assured 
to establish by evidence the seaworthiness of the vessel, but 
that, in the absence of other causes, and an adequate cause of 
loss being shown, arising from unseaworthiness, he is then 
called upon effectually to rebut it, or the warranty will be held 
to have been broken; which is nothing more than that, the 
weight of evidence being against him; he must control it by 
other evidence, or suffer the consequence that will follow 
from the want of it. And so in no case can the assured ever 
recover upon legal grounds, without showing the existence 
of a peril insured against, to which the vessel has been ex- 
posed, and which was adequate to cause the loss; other- 
wise, the underwriter would be often required to pay for 
losses occasioned by unseaworthiness. In the present case, 
an adequate cause of loss existed by a peril insured against. 
But this cannot avail the owner, if the vessel was not pro- 
tected by the policy; in other words, if she was not sea- 
worthy when she sailed on the voyage insured; but the 
defendants must show that fact, in order to defeat the plain- 
tiff ’s claim. . 

In the case of water for the service of the ship’s company, 
the ship must havea sufficient quantity, in suitable casks or 
vessels, and properly stowed and secured on board the ship. 
But the mere fact of its being all carried on deck does not of 
itself, as matter of law, render the vessel unseaworthy. If it 
were so, there would be nothing for the jury tosettle. It isa 
fact tending to prove unseaworthiness ; yet, standing alone, it 
is not necessarily unseaworthiness. It is not like the case of 
a vessel sailing without anchors, or a competent crew to navi- 
gate her, which in themselves constitute unseaworthiness. It 
is not a fact which in itself shifts the burden of proof; or, to 
speak more correctly, it does not so materially affect the 
condition of the vessel as to its seaworthiness, as to require the 
plaintiff to support his case by opposite proofs, to prevent the 
conclusion, in the absence of such proofs, that the vessel was 
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unseaworthy from that cause alone. 'The United States Sz. 
1790, c. 56, $ 9, imposing a penalty for not carrying a part of 
the water under deck, does not, as between the parties, con- 
stitute a case of unseaworthiness. That question was con- 
sidered and settled in this court, in the case of Warren v. 
Manufacturers’ Ins. Co. 13 Pick. 518. 

The statute of the United States.on this subject is, in my 
judgment, a most wise and salutary one, and though, prior to 
that decision, I was of opinion that a vessel was not seaworthy 
which did not carry a part of the water secured under deck, 
yet the above cited case has decided the point that a vessel 
is not necessarily unseaworthy on that account, and that the 
same is a matter of evidence, being a question of fact to be 
settled by the jury. ‘The defendants, therefore, could not rely 
on the mere existence of the fact as a proof of unseaworthi- 
ness, to entitle them to a verdict, unless rebutted by evidence 
offered by the plaintiff to remove the presumption. The law, 
we think, was correctly and carefully stated in the ruling 
on this point. 

The third question which arose on the trial related to the 
testimony of Edward Thomas, whose deposition was taken 
by the defendants to prove that the loss was fraudulent, and 
who was a witness liable to be impeached on account of bad 
character. He was asked, on his direct examination, with a 


view to sustain his credit by his own testimony, before it 


was impeached, whether he had made certain statements in 
regard to the probable loss of the vessel before the event 
happened ; and his answer, upon being objected to by the 
plaintiff, was rejected. We think it is very clear that a wit- 
ness cannot be allowed to state, on the direct examination, 
that he communicated to third persons, at prior times, the 
same or other particular facts, with the view of strengthening 
his testimony. ‘l'o permit such statements is not within the 
acknowledged rules of evidence, as known and practised upon 
in this Commonwealth ; and the introduction of such a prac- 
tice, we fear, would open the door to great frauds in the 
hands of dishonest persons. 
aM 


210 _ SUFFOLK AND NANTUCKET. 


ne ee eee 


Von Hemert v. Porter. 


The question in fact presented to the consideration of the 
court, on the argument, was this; whether a witness of bad 
character, who testifies to a case of fraud, can be corroborated 
by the party who calls him, by proving that he has made 
similar statements to others of the same facts. This question 
is one of much importance, and has been elaborately argued ; 
and the authorities supporting and denying the proposition 
have been carefully investigated. But the point was not 
ruled upon, nor was it in fact raised on the trial. ‘The pre- 
siding judge stated, that ‘‘if it should become a material fact, 
that the witness declared his knowledge to other persons, and 
such persons should be called to testify to it, this decision 
would not preclude such evidence when offered ; that it might 
- stand on a different footing ; that the evidence was offered to 
support the deponent’s own credit, for which purpose it was 
inadmissible.” But no such evidence was afterwards offered. 
Under these circumstances, we do not feel called upon to 
decide the question argued, it being an abstract proposition, 
but reserve the expression of an opinion till it actually arises, 
and is judicially presented for our consideration and judgment. 

Judgment on the verdict. 


Cuarues L. Von Hemert vs. Joun Porter. 


The exception, in the statute of limitations, (Rev. Sts. c. 120, §6,) of persons * ab- 
sent from the United States,” extends to foreigners who never were within the 
United States. 

The provision in Rev. Sts. c. 120, § 7, that all personal actions on any contract, not 
limited by the preceding sections in that chapter, nor by any other law of the 
Commonwealth, shall be brought within twenty years after the accruing of the 
cause of action, applies to actions on contracts between a foreigner and one of our 
own citizens, made ina foreign country, and to be performed there, unless‘the 
foreigner, by coming into the Commonwealth within twenty years, brings himself 
within the provisions of § 6 of the same chapter. 

A promise in writing, signed by the party chargeable thereby, according to the pro- 
vision of Rey. Sts. ec. 120, § 138, prevents the barring of actions that are limited to 
twenty years by §7, as well as actions of assumpsit, or upon the case, that are 
limited to six years by §1; and therefore such promise, made by a debtor domi- 
ciled here, to pay a debt contracted and to be paid in a foreign country, to a for 
eign creditor, who never was within the United States, enables the creditor te 
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maintain an action against the debtor, if brought within twenty years after the 
promise. 

Although it is a legal usage of merchants to cast interest on the items of their mu- 
tual accounts, and strike a balance at the end of a year, and make that balance 
the first item of principal for the ensuing year, yet neither the usage nor the law 
allows this to be done, except under a specific agreement, after the mutual deal- 
ings of the parties have ceased. 

Interest is to be computed at the rate established by the law of the place where the 
debt of which it is an incident is contracted and is to be paid. 


THis was an action of assumpsit, commenced on the 22d 
of October 1844, and the case was submitted to the court on 
the agreed statement which follows: 

“This action is brought by the surviving partner of a mer- 
cantile firm or house in Amsterdam, in the kingdom of Hol- 
land, to recover the sum of two thousand guilders due from 
the defendant to said house in March 1820, and also one hun- 
dred and thirty seven guilders, due to the plaintiff’s house, as 
the balance of an adventure shipped on account of the defend- 
ant’s wife, with his consent, on the 31st of January 1821. 

“The plaintiff’s firm have, from time to time, rendered 
accounts of these items, stating the account annually, accord- 
ing to the custom of merchants in Amsterdam, and claim a 
balance, as due at the date of the writ, of $2836-64, comput- 
ing interest at five per cent., which is the legal rate of interest 
in Holland, from February 28th 1820, and January 31st 1821, 
and making annual rests. 

“The defendant has addressed several ithaca to the plain- 
tiff ’s house, in relation to this demand, some of which bear 
date, respectively, as follows: February 28th 1820, May 
16th 1821, July 24th 1825; which are to form part of this 
case. ‘The plaintiff and his counsel have, from time to time, 
written letters to the defendant, since July 1825, to the date 
of the writ; but no replies have been returned. 

“The plaintiff and his deceased partners were ever subjects 
of the king of Holland, and neither of them has been within 
either of the United States, since the commencement of the 
dealings which cause this suit. 

“The defendant admits that the plaintiff’s account is cor- 
rectly stated, and that the items comprised in it are correct; 
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and that, at some period of time since February 28th 1820, 
and before the commencement of this action, he has been of 
sufficient pecuniary ability to pay the balance due to the 
plaintiff ; but he denies his indebtedness, on the ground that 
the debt is barred by the statute of limitations ; and alleges, 
if it is not so barred, that the mode of computing interest 
adopted by the plaintiff is not conformable to law and the 
rights of the party defendant, and that the plaintiff is not 
entitled to interest on this account. 

“The parties agree that the court may draw any conclu- 
sions respecting the assent of the defendant to the plaintiff ’s 
charge of interest, calculated with annual rests, which are 
warranted by the preceding agreement.” 

The contents of the three letters of the defendant, which 
were made part of the case, so far as they affect the questions 
submitted to the court, were as follows: 

‘Newburyport, 28th February 1820. Dear Sirs: I ex- 
pressed surprise at the additional charge of 2000, but I did 
not mean to convey the smallest insinuation that I doubted 
your correctness, and I have no hesitation in again acknowl- 
edging myself your debtor in the above named sum of 2000. 
T am obliged renewedly to ask your indulgence, and to again 
inform you that my situation is such as to preclude the possi- 
bility of remitting you the amount at this time, or of making 
any arrangement for you to receive it here. Iam still poor ; 
but of this you may rest assured, that the moment I find 
myself” in a situation to discharge your just and honorable 
debt, it will be done with as much pleasure as I ever per- 
formed any act of my life.” 

‘Newburyport, May 16th 1821. Gentlemen: Your kind 
favor of 8th September last was duly received, and my only 
excuse for not answering it is the mortification I felt in not 
being able to liquidate your demand on me. -I am sorry, 
truly sorry, that Iam obliged again to repeat that I am still 
very poor. I now further inform you that I have again been 
honored by the receipt of yours of 10 March last, enclosing a 
price current and my account with you, which last I have 
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examined and find correct, and acknowledge a balance due 
you of 2194-5. I thank you for the polite and generous man- 
ner in which you have offered me a further indulgence, and 
positively assure you I will remit you the full amount of the 
debt, the moment I have it in my power.” 

“ Newburyport, 24th July 1825. Gentlemen: I now have 
the pleasure of acknowledging your favor of 3d ult. I exceed- 
ingly regret that I am not in a situation to give you a more 
favorable answer, and that I am still obliged to request your 
indulgence. I can now only repeat the assurance, that the 
moment I am able, I will promptly remit you the amount I 
owe you, accompanied by my thanks for your indulgence.” 

To all these letters the defendant signed his name. 

W., Sohier, for the plaintiff. The action is not barred by 
the statute of limitations; (Rev. Sts. c. 120;) neither the 
plaintiff nor either of his partners ever having been within the 
United States. WStrithorst v. Graeme, 3 Wils. 145, and 2 W. 
Bl. 723. Williams v. Jones, 13 East, 439. Hall v. Little, 
14 Mass. 203. Wéelson v. Appleton, 17 Mass. 180. Chom- 
qua v. Mason, 1 Gallis. 342. 

The plaintiff is not barred by $7 of c. 120, limiting the 
action to twenty years, because the action, if barred at all by 
that chapter, was barred by $ 1, limiting all actions of as- 
sumpsit, or upon the case, to six years. But $7 does not 
apply to the plaintiff, because he is protected by $ 6, while 
he is “absent from the United States.” 

The defendant’s promise, made in writing, as required by 
$13 of c. 120, authorizes a suit, under $7, at any time 
within twenty years thereafter, on the same principle that a 
new oral promise formerly warranted a suit within the time 
limited by the statute for a suit on the original contract, 
The cause of action, in such cases, accrues at the time of the 
new promise. 

The plaintiff ’’s mode of computing interest is conformable 
to the custom of merchants in Amsterdam, and the defend- 
ant, as appears by his letter of May 16th 1821, knew this 
mode of computation; and as he never objected to it, he must 
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be considered as having assented to it. On this ground, he 
is bound to pay the interest thus computed. Bruce v. Hun- 
ter, 3 Campb. 467. 'This question of interest is to be decided 
according to the law of Holland. Bank of U. States v. 
Donnally, 8 Pet. 361. Andrews v. Pond, 13 Pet. 65. 
Coolidge v. Poor, 15 Mass. 427. Cowqua v. Landerbrun, 
1 Wash. C. C. 521. Thompson v. Powles, 2 Simons, 194. 
Goodenow v. Tyler, 7 Mass. 38, 40. But if it were to be 
decided by the American and English law, the plaintiff would 
be entitled to recover according to his statement of the ac- 
count. Barclay v. Kennedy, 3 Wash. C. C. 350. Haton v. 
Bell, 5 Barn. & Ald. 34. Fergusson v. Fyffe, 8 Clark & 
Fin. 121. Calot v. Walker, 2 Anst. 495. 

Lunt, for the defendant. This action, even if not barred 
by $ 1 of c. 120, is barred by $7, as it was not commenced 
within twenty years after the cause thereof accrued. There 
is also a presumption of law, after the lapse of twenty years, 
that a debt, even by specialty or record, is paid. 2 Stark. Ev. 
310. 3 ib. 1090. Chit. Con. (5th Amer. ed.) 749.  Blan- 
shard on Lim. 92, 93. Cope v. Humphreys, 148. & R. 15. 
But the action is barred by $1, and therefore is not saved by 
§ 6, which applies to persons ‘absent from the United 
States.’ The cases cited for the plaintiff from 1 Wils. & 14 
Mass. were decided on St. Jac. 1, c. 16, and St. 1786, c. 52, 
in which an exception was made in favor of persons ‘beyond 
sea.’”? ‘Those statutes would have included the present case ; 
but the change of phraseology in Rev. Sts. c. 120, from “ be- 
yond sea” to “absent from the United States,’”’ does not aptly 
describe foreigners who never were within this country. 

The defendant’s admission, in his letter of July 1825, is 
not sufficient to take the case out of the statute. There is 
no description of the debt which he promised to pay. It 
may have been a debt contracted between May 1821, and the 
date of that letter. 

The plaintiff is not entitled to any interest; the defendant 
having made no contract to pay it. 2 Stark. Ev. 788. Chit. 
Con. (5th Amer. ed.) 644, 645. Dawes v. Winship, 5 Pick. 
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97, note. Dodge v. Perkins, 9 Pick. 368. Hunt v. Nevers, 
15 Pick. 500. But if an implied contract to pay interest 
could be raised from the custom of merchants in Amsterdam 
to charge it, yet compound interest is not recoverable, except 
on an express contract, made after it has accumulated. Wz- 
cor V. Howland, 23 Pick. 169. Hx parte Bevan, 9 Ves. 223. 
Childers v. Deane, 4 Rand. 406. Pindall v. Bank of Mari- 
etta, 10 Leigh, 481. Wheelock v. Moulton, 13 Verm. 430. 
Denniston v. Iinbrie, 3 Wash. C. C. 396. 

Husparp, J. The plaintiff’s action, it is al.eged, <s one ot 
the class enumerated in the statute of limitations, (Rev. 
Sts. ¢ 120, $1,) which “shall be commenced within six 
years next after the cause of action shall accrue, and not after- 
wards ;”’ and the defendant relies on the statute as a bar to 
the demand. ‘The plaintiff in reply says, if his action is em- 
yraced by the statute, it is within the saving clause of $ 6, 
which is this: ‘If any person, entitled to bring any of the 
actions before mentioned in this chapter, shall, at the time 
when the cause of action accrues, be absent from the United 
States, such person may bring the said actions within the 
times in this chapter respectively limited, after the disability 
shall be removed.” 

Neither the plaintiff nor either of his deceased partners was 
ever within the United States, and they are therefore within 
the exception of $6, unless the action is one of those to 
which § 7 particularly applies. 

The question, as to the application of §$ 6 to foreigners, was 
discussed and settled while the S¢. of 1786, c. 52, was in 
force, and from which the revised statutes do not substan- 
tially vary. In the case of Hall v. Little, 14 Mass. 203, it 
was decided that foreigners, who have never been within the 
United States, were within the exception of the statute ; 
which decision was founded on a like construction given to 
the English statute, in the case of Strithorst v. Graeme, 
3 Wils. 145, in which the court say, ‘if the plaintiff is a for- 
eigner and doth not come to England in fifty years, he still 
hath six years after his coming to England to bring his 
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action; and if he never comes to England himself, he has 
always a right of action while he lives abroad, and so have 
his executors and administrators after his death.” See also 
Le Veuxr v. Berkeley, 5 Adolph. & Ellis N. R. 836. Wial- 
liams v. Jones, 13 Hast, 439. Wilson v. Appleton, 17 Mass. 
180. 

These authorities are decisive in favor of the plaintiff, 
unless, as before observed, the action is subject to the opera- 
tion of § 7, which provides that ‘all personal actions on any 
contract, not limited by the foregoing sections, or by any 
other law of this Commonwealth, shall be brought within 
twenty years after the accruing of the cause of action.” ‘The 
defendant relies on this section as barring the plaintiff’s suit ; 
it not having been brought within twenty years after the 
cause of action accrued. In answer to this objection, it is 
contended that the plaintiff’s suit is an action on the case, and 
ts therefore limited in one of the foregoing sections, and conse- 
quently is not within the purview of $7, which was intend- 
ed to apply only to contracts not before enumerated ; or, if 
applicable to actions on the case, yet that it will not affect 
the plaintiff’s rights, while he remains out of the Common- 
wealth, as being under one of the disabilities protected by 
§ 6. This seventh section is not a revision of the former 
statute, nor was it proposed by the commissioners, or the 
legislative committee to whom the commissioners’ draft was 
referred, but was introduced by the legislature which adopted 
the revision ; and it was evidently intended to create a stat- 
ute bar of twenty years to those actions of debt and covenant 
upon sealed instruments, and debt upon judgments of courts 
of record, where payment was presumed, at common law, 
after a lapse of twenty years, if no intermediate payment or 
acknowledgment of the debt was proved. And we think 
it was also designed to embrace those causes of action found- 
ed upon contracts originating abroad, between foreigners and 
our citizens, and which by their terms were to be performed 
in the country where contracted, when the foreigner never 
comes into the State, as being cases not contemplated and 
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embraced or affected by the other provisions of the statute, 
nor limited by the provisions of the sixth section; and that, 
as to such contracts, if attempted to be enforced in the courts 
of the Commonwealth, they are to be commenced within 
twenty years after the cause of action accrued ; unless, within 
that time, the foreigner shall bring himself within the provi- 
sions of $ 6, by coming into the Commonwealth. 

To meet the objection, arising upon § 7, to the plaintiff’s 
right of recovery after the lapse of twenty years, the plaintiff 
relies upon the defendant’s letter of July 1825, as reviving 
the promise; the action being brought within twenty years 
from the date of it. ‘The defendant, in reply, says that the 
letter is expressed in vague terms; that it is no acknowledg- 
ment of any specific debt, and for aught that appears might 
apply to some intermediate transaction of business between 
1821 and 1825, which may be supposed to have taken place. 
But we are of opinion that it is an acknowledgment and 
promise in writing, by the defendant, to pay the plaintiff’s 
demand ; and that, coupled with his preceding letter of May 
16th 1821, which is a part of the evidence in the case, it is 
clearly applicable to the account of the firm with the defend- 
ant alone, and which is now sued in the present action. If 
there were any other account of the plaintiff, to which it 
applied, the defendant could show it. 

A question then arises, whether the provision of $13 of 
c. 120, by which actions are withdrawn from the operation 
of the bar, by an acknowledgment or promise in writing, 
signed by the party chargeable, applies as well to the actions 
embraced in $7 as to those enumerated in $ 1. . And we 
are of opinion that it does so apply. The language of the bar 
in $7 is no stronger than that in $1. The language of $ 1 
is, ‘‘the following actions shall be commenced within six 
years next after the cause of action shall accrue, and not after- 
wards.” The language of $7 is, ‘all personal actions on 
any contract not limited by the foregoing sections, or by any 
other law of this Commonwealth, shall be brought within 
twenty years after the accruing of the cause of action.” 

VOL. XI. 19 
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Though the phraseology is a little different, we think the 
meaning is the same in respect to the effect and operation of 
the respective bars. 

In looking at $ 13, it will be found not to be limited to 
the actions enumerated in $ 1. It applies to all actions 
founded upon any contract within the provisions of the chap- 
ter, and is therefore applicable to $ 7, as well asto$1. And 
as § 7 embraces contracts under seal, which $ 1 does not, it 
is to be noticed that the word “simple,” which qualified the 
word ‘contract ” in the commissioners’ draft of the section, is 
designedly left out by the legislature, for the very purpose, 
we conclude, of embracing all actions founded upon contract, 
whether simple or by specialty, and within the purview of 
the first and seventh sections of the chapter. 

The plaintiff, therefore, substantiating a new promise of 
the defendant, within the terms of $ 13, and having com- 
menced his action within twenty years from the time of 
making it, is entitled to maintain it on the account kept by the 
plaintiff with the defendant separately. But as to the small 
account in which the defendant’s wife was also a party, there 
are no words, in either of the defendant’s letters, which em- 
brace or allude to it. It is therefore barred, not having 
been sued within twenty years after the accruing of the 
cause of action. 

The plaintiff claims to make annual rests in his account, 
or, in other words, to charge the defendant with com- 
pound interest; on the ground that it has been agreed to by 
the defendant, or that it is fairly chargeable according to the 
custom of merchants. As acommon principle, interest is not 
to be compounded, because it is not a part of the debt, but 
the compensation allowed in damages for the detention of it. 
The payment of compound interest is never sanctioned, 
except by agreement of the parties; and it has been held, 
both in law and equity, that it cannot be lawfully demand- 
ed, except upon agreement made after the lawful interest has 
become due. Dawes v. Pinner, 2 Campb. 486, note.- Moore 
v. Voughion, 1 Stark. R. 487. Connecticut v. Jackson, 
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1 Johns. Ch. 18. Van Benschooten v. Lawson, 6 Johns. 
Ch. 313. Hz parte Bevan, 9 Ves. 223. Lord Clancarty 
v. Latouche, 1 Ball & Beat. 429, 430. 

As between merchants, upon their mutual accounts, it is 
the usage of trade to cast interest upon the several items, and 
to strike a balance, at the end of the year, of the items of prin- 
cipal and those of interest, and to carry the footing of the 
two to a new account, as forming the first item of principal 
for the ensuing year. In this manner, yearly rests have for a 
long time been made and acquiesced in by the mercantile 
world. Stoughton v. Lynch, 2 Johns. Ch. 214. Barclay v. 
Kennedy, 3 Wash. C. C. 350. But it is not the usage of 
trade, after all dealings have ceased between the parties, to 
leave accounts standing for upwards of twenty years, com- 
pounding the interest yearly, and then claiming, as matter of 
right, such accumulated balances. And though such neglect 
to demand payment by suit may be reasonably ascribed, in 
this instance, to forbearance towards the defendant, yet it 
furnishes no rule of law upon which to predicate a right to 
claim compound interest, without proof of a specific agree- 
ment to pay it. The law, as well between merchants as 
other classes of the community, is this; that after the mutual 
trade and dealings have ceased, the right to make annual 
rests ceases, and the creditor is entitled to simple interest on 
the balance of his account, in the absence of any specific 
agreement to allow compound interest; the right to make 
the annual rests growing out of the mutuality of the debts 
and credits, and the allowing of interest on each side. See 
Denniston v. Imbrie, 3 Wash. C. C. 402. 

In the present instance, all trading between the parties 
ceased more than twenty five years since ; and, on examining 
the letters which make part of the case, we find no agrec- 
ment by the defendant to allow compound interest, as claimed 
by the plaintiff. And there had been no such prior dealings 
hetween the parties from which such an agreement might be 
reasonably inferred. 

The sum acknowledged to be due, in the letter of May 


- 
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16th 1821, is 2194 guilders; and upon that sum interest is 
to be allowed. 

As to the rate of interest to be cast, the law is well settled, 
that the interest of the state or nation where the contract is 
made, and is to be performed, is the interest to be allowed ; 
and in this case, that rate is five per cent. 

Judgment for the plaintiff. 


THe Strate or Maine vs. James Gou.p. 


The State of Maine cannot maintain an action in this State, on a contract made 
before the revised statutes of that State took effect, with the warden of its state 
prison in his official capacity: Such action can be maintained, in this State, 
onlv by the warden. 


Assumpsit for goods sold and delivered; also for goods 
bargained and sold, which the defendant refused to receive 
and pay for. Writ dated November 22d 1843. Trial before 
Shaw, C. J. who made a report thereof, in substance as 
follows: 

The case stated in behalf of the plaintiffs was, that in 1840 
the defendant entered into a sealed contract with Benjamin 
Carr, then warden of the state prison of Maine, for the pur- 
chase of a large quantity of lime rock, to be quarried and 
delivered on a wharf at’ Thomaston, to be paid for in such 
goods as were purchased for consumption and use in said 
prison, and the balance, if any, in cash; that the warden and 
officers of said prison proceeded to get out the stipulated 
quantity of lime rock, and had it ready for delivery at the 
said wharf; that the defendant took a small part of it, but 
refused to send for and take the remainder ; alleging that the 
quality thereof was not such as to suit his customers or 
himself. 

The plaintiffs statei that they were prepared to prove that 
the stone got out and made ready for the defendant was of 
good quality, according to contract. And they offered in 


MARCH TERM 1846. 221 


State of Maine v. Gould. 


evidence, and relied upon, such a contract as they had stated 
to be the ground of their action. 

The defendant objected, that this action could not be 
maintained by the State, on this contract, although the war- 
den of the state prison was a state officer, and the state prison 
a public establishment, carried on at the expense and for the 
benefit of the State. Ist. Because, by the general rules of 
Jaw, a suit on such a contract could be maintained only by 
the party to it. 2d. That by the laws of the State of Maine, 
as they existed when this contract was made and this action 
brought, the warden was the only party to sue and be sued 
on all contracts relating to the state prison. 3d. That neither 
the warden nor the State could recover in this form of action, 
but must set out the contract specially in the declaration. 

The judge ruled that the action could not be maintained 
by the State, nor in the form adopted ; whereupon the plain- 
tiffs became nonsuit, subject to the opinion of the whole 
court on the question whether the action could be maintained 
by the plaintiffs in any form of declaration. 

J. Ruggles, of Maine, & J. P. Rogers, for the plaintiffs. 

C. G. Loring & Dehon, for the defendant. 

Houssarp, J. The general rule of Jaw, that public agents 
are not personally liable upon contracts made by them for 
the government, is perfectly well settled. But there are ex- 
ceptions to it; as in those cases where the party, notwith- 
‘standing his agency, and though acting for his principal, per- 
sonally binds himself. Horsley v. Bell, 1 Bro. C. C. 101, 
note. WSheffield v. Watson, 3 Caines, 69. Gill v. Brown, 
12 Johns. 385. Or where the law under which the agent 
is appointed makes him personally responsible to those per- 
sons with whom he contracts for the government. 

In the present instance, the contract is made by and with 
Carr, as warden of the Maine State Prison; and the case 
depends upon the construction to be given to the acts of the 
State of Maine in relation to the duties and obligations of the 
warden as to contracts entered into by him in his capacity of 
warden, taken in connexion with the lex fo* where the suit 
upon the contract is prosecuted. 

ft Be 
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The Maine St. of 1824, c. 282, $ 6, directs that ‘all con- 
tracts relative to the employment of the convicts within the 
prison, or the precincts thereof, or for the supply of any arti- 
cles of food or manufacture within the same, or for the sale 
of any articles, tools and manufactures, which may belong to 
said prison, shall be made by and with the warden of said 
prison, or the inspectors, or such other officers thereof as the 
governor, with the advice of the council, shall direct ; and 
any suit upon any ” such “contract shall and may be com- 
menced, and prosecuted to final judgment and execution, by 
and in the name of said warden.” 

This act is specific as to the right and duty of the warden 
personally to contract and to prosecute in hisown name; yet 
no remedy against him is given to the party contracting with 
him. ‘To meet this deficiency, the S¢. of 1830, c. 477, was 
passed, and $ 5 provided “that all actions founded on any 
contract with the warden, in said capacity, may be brought 
against the warden for. the time being,” &c.; ‘ provided, 
however, that neither the person nor the property of the 
warden shall be taken or attached in any such suits, nor shall 
any writ of execution issue against him upon the judgment 
therein, but the same may stand as an ascertained claim 
against the State.” 

The object of these statutes is very express. The institu- 
tion over which the warden is placed is a working establish- 
ment, and the convicts confined in it are compelled to labor, as 
well to promote in them habits of industry, and to teach them 
useful trades, as to make them provide for their own support. 
To accomplish this, the warden is empowered to contract for 
their labor, and for articles made by them, and to enter into 
prospective engagements for their employment in the service 
of others. To hold out inducements for persons to enter 
ito such engagements, he is required to make the contracts 
with them in his own name, which he may enforce by suits, 
when necessary. On the other hand, to place the contracting 
party upon an equality of rights, he is authorized to sue the 
warden, when he thinks he has just cause of complaint 
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And though the warden is not personally answerable in case 
judgment is rendered against him, yet such judgment shall 
stand as an ascertained claim against the State. 

These provisions of the law confer upon the warden the 
power, and enjoin upon him the duty, of making contracts 
and enforcing them, in his own name, and subject him to the 
liability of being sued, in case of breach of contract on his 
part ; conferring upon him, in his official capacity, many of 
the important powers of a sole corporation. 

The contract now in suit was made by the warden in his 
vwh name, in his official capacity, within the scope of his 
authority, and by force of the statutes referred to, and under 
which he derived his power to contract. And it was admit- 
ted, in the argument for the plaintiffs, that but for the revised 
statutes of the State of Maine, the duty of the warden to sue 
in his own name would be imperative; but it is also asserted 
that by such revision the previous statutes are so far modified 
as to make the prosecution of suits in the name of the war- 
den permissive only. 

The language of the revised statutes on this subject, 
2. 177, § 22, which repeal former acts, is as follows: ‘All 
actions founded on any contract, made with the warden in 
his official capacity, may be brought by or against the warden 
for the time being ; and any actions for injuries done or occa- 
sioned to the real or personal property belonging to the State, 
and appropriated to the use of the state prison, or being under 
the management of the warden thereof, may be prosecuted in 
the name of the warden for the time being; and no such 
action shall abate by the warden’s ceasing to be in office ; 
but his successor, upon notice, shall be required to assume 
the prosecution or defence of the same. In said actions, the 
warden shall be a competent witness, and neither his person 
nor property shall be taken or attached in any such suit, nor 
shall any execution issue against him on any judgment 
therein, but such judgment shall stand as an ascertained 
claim against the State.” And it is contended, from the use 
of the word “ may,” that the pursuit of the remedy in the name 
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of the warden is alternative, and so the State may cause con- 
tracts made by him to be sued in their own name, if they 
see fit; and an ingenious argument has been made in support 
of it. But, though ingenious, it does not satisfy us as to the 
construction contended for; and we are inclined to the opin- 
ion that the new act is but a revision of the former statutes, 
consolidating them into one, without intending any alteration 
of those parts which prescribed the warden’s duties on the 
subject of making and enforcing contracts. 'The word “may” 
applies equally to the contractor as to the warden ; and there 
are combined in one paragraph rights and habilities which 
before were contained in different statutes. The belief that 
the law was not intended to be altered is strengthened also 
by the consideration, that the warden’s successors are (* shall 
be ’’) required to assume the prosecution or defence of suits ; 
from which it is to be inferred that the previous warden was 
understood to be the party to the record, as well plaintiff as 
detendant. And it is not to be overlooked, that the word 
“may ’’ is often construed ‘shall,’ where the obvious mean- 
ing of the statute or instrument requires it. . 

But it is unnecessary to go at length into a comparison of 
the previous acts with the revised statutes, because we are of 
Opinion that the revised statutes do not affect the contract 
now in suit; it having been made previous to the revision. 
That the contract cannot be affected is certain, because the 
States are prohibited from making laws impairing the obliga- 
tion of contracts. But if a change was intended to be made, 
it was only in enlarging the remedy given to enforce con- 
tracts, by permitting a suit to be brought either in the name 
of the State or of the warden, at the pleasure of the State or 
the warden. But specific remedies can only be enforced in 
the State which gives them validity. They do not accom- 
pany the contract and cause of action into a foreign State, 
when it is attempted to be enforced there. The remedies 
afforded by the foreign tribunal, in such case, can alone be 
} isued. 

The contract now in suit was made by and with the 
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warden, and when made could only be enforced by a suit in 
his name. An act has since passed in the State of Maine, 
which, it is said, enlarges the remedy there of one of the 
contracting parties. But admitting this to be correct, it does 
not affect the contract ; and by the principles of the common 
law, such a contract can be sued, in this State, only in the 
name of him who made it, or his legal representative ; and 
consequently a suit cannot be maintained here, upon the con- 
tract, in the name of the State. 

Similar laws exist in this Commonwealth, as to the rights 
and liabilities of the warden of the state prison, and he, in 
like manner, is held to be the proper party to the record, and 
not the Commonwealth. See Commonwealth v. Phaene 
Bank, (ante, 138, 139.) 

Upon these considerations, we are of opinion that no action 
can be maintained in the name of the State of Maine upon 
the contract now in suit. It is unnecessary, therefore, to dis- 
cuss the objection to the form of declaring. 

Nonsutt to stand. 
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AsaneL Bucs, Jr. & another vs. Jarep INGERSOLL. 


A mortgagee of personal property may waive his claim under the mortgage, and 
attach the property to secure his debt, without violating any of the mortgagor’s 
rights. 

Goods of a manufacturing company were attached, and A. and B. gave a receipt 
therefor to the attaching officer: The company then conveyed all its persona] 
property to A., B., C., D., E. and others, to be held by them, as their security 
and indemnity against all liabilities which they had assumed, or might assume 
and incur, as indorsers, sureties, receiptors, or promisors, for said company: The 
property which was thus conveyed was delivered to A. and B., for themselves and 
the other grantees, with an understanding that the company should proceed in 
its business, and that, as the property should be wrought up and changed, and new 
property acquired, the same should go into B.’s possession: The company pro- 
ceeded, as it had done before, and D., E. and others, became sureties for some 
of the goods that were purchased for the company, and all the company’s prop- 
erty, that was subsequently acquired, went into B.’s possession: A. and B., paid 
the judgment on which the property for which they had given a receipt was 
attached: C. attached the property that was in B.’s possession, to secure a sum 
which he had paid for the company, as their surety, and A. and B. replevied it 


as . 


SEPTEMBER TERM 1846. 227 


Buck & another v. Ingersoll. 


Held, that if the conveyance to A., B., C., D., E. and others, was valid, yet that 
A. and B, could not maintain their action of replevin, without first making a de- 
mand on the attaching officer or creditor, and stating an account of the sum due 
to them, pursuant to the Rev. Sts. c. 90, §§ 78, 79. 


Repwevin of divers goods attached by the defendant on a 
writ sued out by Israel Biliings against the Ashuelot Manu- 
facturing Company. At the trial in the court of common 
pleas, before Washburn J. the plaintiffs claimed a part of 
said goods, viz. to the amount of $2574:49, by virtue of a 
mortgage ; and the residue, viz. to the amount of $1993-59, 
by virtue of a written agreement and oral arrangement. The 
mortgage (which was recorded on the 28th of June 1842) 
and the written agreement were made at the same time, and 
were as follows: “ Know all men by these presents, that the 
Ashuelot Manufacturing Company have this day turned out 
all the personal property which we have in and about the 
factory in Dalton, and in the store, and all other personal 
chattels in our possession whatever, and we do hereby convey 
and deliver the same to Varnum Holden, Asahel Buck, jr., 
John Chamberlin, Henry Chamberlin, Granville Weston, 
Austin Flint, M. R. Lanckton, J. D. Whitney, Francis Whit- 
ney, Riley Watkins, Francis Watkins, Asa Hall, Samuel Wil- 


liston, William L. Brown, Clark Baker, Lovet R. Mellen, 


Zenas Crane, Benjamin FE’. Kittredge, Israel Billings, George 
W. Branch, and William Barnes: To be held by them, as 
their security and indemnity against all liabilities, which they 
have assumed, or may assume and incur, as indorsers, sure- 
ties, receiptors, or promisors, for the Ashuelot Manufacturing 
Company aforesaid. In witness whereof, we have hereto set 
dur hands and the seal of said company, this 13th June 1842, 
_Henry Marsh, Treasurer, (seal. ) 
Bushrod Buck, President, (seal. ) 
Abel Whitney, Agent, (seal.) ” 
‘In consideration of an assignment this day made to us, 
we agree to see the factory hands paid, and to aid the Ashue- 
lot Manufacturing Company in getting materials to work up 
their present stock of wool. 
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‘June 13, 1842. Also such other stock as we, or either of 
us, may aid them in purchasing. 'The debt to Stephen War- 
ren for soap to be paid. Henry Marsh, attorney for Chamber- 
lins, Weston, Flint, Lanckton, Whitneys, Watkins, Hall, Wil- 
liston, Brown, Baker, Mellen, Crane, Kittredge, Billings and 
Branch. V. Holden. 

B. Buck, Agent to William Barnes. 
Asahel Buck, jr.” 

The evidence introduced by the plaintiffs tended to prove 
that, at the time of making said mortgage and written agree- 
ment, all the property therein referred to was delivered to 
Buck and Holden, the plaintiffs, for themselves and the other 
mortgagees; that it was understood and agreed that Holden 
should retain possession thereof; and that, as the property 
was wrought up and changed, and new property acquired by 
the proceeds of the mortgaged property, or by new purchase 
made from other means, whether stock for the factory or 
goods for the store, the same went into the possession of 
Holden, who retained so much thereof as was not disposed 
of, as hereinafter stated, until it was attached by the de- 
fendant. 3 

Henry Marsh, called as a witness by the plaintiffs, testified 
that, on the 11th of June 1842, the personal property of the 
Ashuelot Company was attached, for more than $3000, upon 
a debt due to Henry Warren; that the members of the com- 
pany, a day or two afterwards, agreed with the plaintiffs to 
give the attaching officer a receipt for said property; that the 
plaintiffs were unwilling so to do, unless they could have 
‘security, and they were told that the company could not give 
them security without including the other sureties of the 
company, and were willing that the plaintiffs should take pos- 
session; that the plaintiffs were also told that the factory 
hands and Stephen Warren must be provided for; that when 
he (the witness) delivered the property to the plaintiffs, it 
was on condition that said hands and said Warren should be 
paid before the property should be appropriated to the com- 
pany’s sureties and indorsers. 


€ 
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The witness further testified, that he had no authority to 
sign the agreement aforesaid, as attorney for the persons 
therein named, except the relation of their being his sureties ; 
that, about a fortnight after said agreement was made, Billings, 
who is named therein, and at whose suit the defendant at- 
tached the goods in question, expressed satisfaction at what 
had been done, said the paper was a good mortgage, and 
advised that it should be put on record; but the witness did 
not recollect that he showed or mentioned to Billings the 
agreement of the same date with the mortgage; that Billings 
applied to the witness, in the autumn of 1842, for money 


-which he had been called on to pay as surety for the com- 


pany; that the witness thereupon took cloths to New York, 
and left them there, in Billings’s name, which were sold, and 
$800 of the proceeds paid to him; that other cloths were 
afterwards left in New York, for which the witness received 
$500 worth of wool, which he delivered to Billings, who also 
received more than $1300 dollars from goods consigned by 
the company, in his name, to houses in New York and 
Boston. 

The witness further testified, that the company was aided 
by its sureties, in the purchase of wool, upon the condition 


that, when purchased, it should go into Holden’s possession, 


to be held by him and Buck for the benefit of the persons 
named in the aforesaid agreement; that they allowed the 
company to go on, as before, in the purchase of property ; 
that the understanding with Buck and Holden (the plaintiffs) 
was, that whatever property should be thus purchased should 
go into Holden’s possession, for the benefit of the mortgagees, 
so as to keep the pledge good. 

The witness further testified, that, after the aforesaid mort- 


_ gage was given, he continued to act as treasurer of the com- 


pany, and to buy wool for the factory and goods for the store ; 

that all the property, so purchased, went into Holden’s pos- 

session; that, at different times, some of the mortgagees 

became sureties for property so purchased; that the witness 

made payments for the property, from time to time, out of the 
VOL. Xt 20 
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proceeds of cloth made at the factory and disposed of by 
him; and that this was done, on consultation with Holden, 
who was willing, and Buck also, that the company debts, thus 
contracted, should be paid by the proceeds of the company 
property ; that in almost every instance the property was paid’ 
for, by the witness, out of the funds of the company, or by 
the sureties themselves; that it was the understanding that 
the property was to be held by Holden and Buck, according 
to the terms of the mortgage, for those concerned ; and that 
the property all went into their hands, under the agreement 
that they should pay Stephen Warren and the factory hands. 

Upon this evidence, the defendant contended that the plain- 
tiffs could not recover, because they had made no demand on 
him, and stated no account of their claims, pursuant to the 
Rev. Sts. c. 90, $$ 78, 79, before service of their writ. 

The plaintiffs then offered to prove that the persons who 
gave to the officer a receipt for the company’s property, that 
was attached on Henry Warren’s suit, had paid the judgment 
recovered by him in that suit, more than sixty days before 
the commencement of the present action; and they contended 
that so much of the property replevied by them. as was em- 
braced in the mortgage, had become theirs absolutely, or, it 
not, yet as Billings was himself the attaching creditor and 
one of the mortgagees, no demand of payment, or notice ot 
the plaintiff’s claim, was necessary ; and that, as to the rest 
of the replevied property, which was acquired after the . 
making of the mortgage, the plaintiffs held it in trust, having 
the legal title thereto and the right of possession, and there- 
fore no demand or statement of claim was necessary, before 
bringing this action. 

The judge, being of opinion that if the property in the 
replevied goods was in the plaintiffs, it was such a property 
that a demand and statement of their claim were necessary, 
under the provisions of Rev. Sts. c. 90, before commencing 
the action, sustained the defendant’s objection, and ruled 
accordingly. A verdict was taken for the defendant, and the 
plaintiffs alleged exceptions to the judge’s ruling. 
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This case was decided at the last September term. 

Bishop, for the plaintiffs. 

Rockwell § Colt, for the defendant. 

Hussarp, J. The Rev. Sts. c. 90, $$ 78, 79, make no 
distinction between personal property mortgaged and personal 
property pledged. In either case, it is subject to attachment 
by a creditor of the mortgagor or pawnor, which attachment 
shall be dissolved by the mortgagee or pawnee demanding the 
amount for which the property is liable on the mortgage or 
pledge, if the same is not paid or tendered within twenty four 
hours after such demand. So far, therefore, as the question 
of notice and demand arises in this case, it is unimportant 
to determine whether the first instrument of June 13th 1842 
is to be taken as a mortgage or pledge ; because the same pro- 
vision respecting the dissolving of the attachment is applica- 
ble to it, whether construed as a mortgage ora pledge; and 
the paper subsequently made on the same day is virtually a 
part of the same transaction. No demand was made by the 
plaintiffs upon the officer or attaching creditor; and the ques- 
tion is, whether the circumstances of the respective parties 
were such as to render such demand unnecessary in order to 
preserve their lien. 

It is argued that Billings was a mortgagee as well as the 
plaintiffs, as he was a party named in the instrument, and 
that ademand upon him was unnecessary, as he acted with 
‘knowledge of the incumbrance. But admitting, for the sake 
of the argument, that he was a mortgagee, still, as a creditor, 
he had a right to attach and hold the property, after providing 
for and removing the liens upon it, and thus bring the mort- 
gage to a close, which otherwise might be as enduring as the 
company itself, if held to be a valid instrument. 

It is contended, however, that a mortgagee cannot attach 
the property, to obtain payment of the debt secured by the 
mortgage ; and Atkins v. Sawyer, 1 Pick. 351, is relied upon 
in support of. the position. That was the case of a mortga- 
gee of real estate, who sued the note secured by the mort- 
gage, and attached the defendant’s right in equity to redeem 
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the mortgaged estate; and the court held that such attach- 
ment was an evasion of the debtor’s right to redeem the 
property at any time within three years after the right ot 
foreclosure had commenced, and that a sale of the equity, 
therefore, under such an attachment, did not defeat or affect 
the mortgagor’s right secured by statute, although the mort- 
sagee might attach it for any other debt. But the principle 
of that case has never been extended to mortgages of per- 
sonal property ; and we are of opinion that a mortgagee of 
personal property, whose debt is payable, may waive his claim 
under the mortgage, and attach the property to secure his 
debt, if he see fit, without violating any of the mortgagor’s 
rights, or exposing him to any greater loss in consequence of 
such attachment. 

It is alleged, however, that the pledge must be returned, 
before property can be attached to secure the debt; and Clev- 
erly v. Brackett, 8 Mass. 150, is cited to sustain the point. 
The authority of that case, it may be observed, has been 
denied.* But we are not called upon here to consider it, be- 
cause Billings, the attaching. creditor, was not in the actual 
possession of the property pledged. He could make no such 
personal restoration of the goods; for they were either in the 
possession of the plaintiffs, as mortgagees, pawnees, or trus- 
tees, or in possession of the company. 

It is also argued, that as the plaintiffs had paid the debt of 
Warren, the property, which was receipted for to secure that 
debt, became absolute in them, and was not liable to attach- 
ment on a suit against the company. But the instrument, 
under which the plaintiffs claim to hold the property as sure- 
ties, indorsers, or receiptors, made no distinction between the 
claim of the plaintiffs as receiptors or sureties; and it con- 
veyed to the plaintiffs no absolute title to the property, but 
created a trust by which they were authorized to sell the 
goods and appropriate the money for the discharge of liabilities. 


* See Chapman vy. Clough, 6 Verm.123. Morse v. Woods, 5 N. Hamp. 297 
1 U.S. Digest, Attachment, 39. Story on Bailm. § 366 
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Till such sale took place, their title was that of mort- 
gagees or pawnees, and the goods were therefore subject to 
attachment. 

Treating the instrument as a mortgage, there was no evi- 
dence that, at the time of the attachment, sixty days had 
expired after the condition was broken. New goods were 
continually substituted in the place of old ones, and new lia- 
bilities were incurred, as former ones were satisfied; so thata 
breach of the condition cannot be inferred from the facts be- 
fore us. 

There is nothing to prove that Billings was a party to the 
second contract, if that is distinguishable from the first ; and 
his conduct in demanding and obtaining security, from time 
to time, for his liabilities, tends to prove that he claimed no 
right under either of the instruments. But, treating the 
instruments as valid, (though their validity might be ques- 
tioned, ) the after received property rests on the same founda- 
tion with that first assigned. All is held by way of mortgage 
or pledge, and subject to the same legal provisions. Viewing 
the instrument, then, in the light most favorable for the plain- 
tiffs, yet as they have shown no demand upon the creditor or 
officer, and no foreclosure sixty days prior to the attachment, 
they cannot support their claim, and there must be judgment 


on the verdict. 
Exceptions overruled. 


AnprREws Dennis vs. F'RANKLIN O. SayLes. 


The S¢. of 1838, c. 163, § 19, does not authorize proceedings in insolvency against a 
debtor who does not dissolve an attachment of his goods or estate, made on mesne 
process, unless it distinctly appears, by the return of such process, that an attach- 
ment has been made of the debtor’s specific goods, or of his real estate described, 
or of both. 

On a writ against C. and A., the officer’s return was, “I have attached all the right, 
title and interest the within named C. and A. have in and to any real estate in the 
towns of W. and A., and in the county of B.” This attachment was not dis- 
solved, and a creditor of A. petitioned for proceedings in insolvency against A. 
Held. that this was not such an attachment of A.’s estate as authorized proceed 
ings sgainst him, under S¢. 1838, c. 163, § 19 


20* 
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A judgment, on which an execution has issued, and been returned satisfied by a 
levy on real estate, although such estate was not the property of the judgment 
debtor, is not such a demand as will authorize proceedings in insolvency against 
such debtor, on the judgment creditor’s petition, until the levy has been set aside, 
on scire facias, pursuant to the Rey. Sts. ¢. 73, § 21. 


Tuis was a petition for a writ of mandamus to be directed 
to the respondent, commanding him to issue a warrant, under 
St. 1838, c. 163, $ 19, appointing a messenger to take pns- 
session of the estate of Philena Arnold. 

The facts of the case were these: On the 22d of April 
1845, the petitioner presented to the respondent, a master in - 
chancery, a petition praying for proceedings against Philena 
Arnold, as an insolvent debtor. It was alleged in’ the petition 
that said Philena was indebted to the petitioner in the sum of 
$548-98, on a judgment recovered by him against her, at the 
October term of the court of common pleas, in 1842; that 
her goods and estate were attached, for the sum of $100 and 
upwards, on the 10th of February 1845, on a writ sued ont 
against her by the petitioner, returnable to the court of com 
mon pleas held on the fourth Monday of said February ; that 
the writ was entered at said court; and that she did not dis- 
solve the attachment on or before the last day of said term 
of the court. 

Notice of the aforesaid petition to the respondent was 
given to said Philena, who appeared and opposed the granting 
of the prayer thereof. Thereupon the petitioner, to prove 
the aforesaid attachment, produced a copy of a writ, in which 
he was plaintiff, and said Philena Arnold and Thomas Car- 
penter were defendants, dated February 10th 1845, and 
returnable to the court of common pleas on the fourth Mon- 
day of said February, and also a copy of the officer’s return 
on said writ. The return, dated February 10th 1845, stated 
that the officer had “attached all the right, title and interest 
the within named Carpenter and Arnold have in and to any 
real estate in the towns of Williamstown and Adams, and in 
the county of Berkshire,” and that he had given each of them 
a summons. And the petitioner, to prove his debt against 
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said Philena, produced a copy of the record of the judgment 
recited in his petition to the respondent, and also a copy of 
the execution which issued on that judgment, and of the 
officer’s return thereon. This return stated that the officer, 
on the 29th of November 1842, “took the judgment debtor’s 
interest, right and title in a farm and buildings situated in 
Adams, known as John Arnold’s farm; the said debtor’s in- 
terest in said real estate for life is one undivided third part 
thereof; and levied said execution on the rents and profits 
thereof ;”? and the execution was returned wholly satisfied. 
It was admitted by said Philena and by the petitioner, at the 
hearing before the respondent, that said Philena’s dower in 
the real estate of John Arnold, her deceased husband, was 
never in any way assigned or set out to her, and that her right 


, to dower in said estate was conveyed by her, subsequently to 


the aforesaid levy of the petitioner’s execution, and more 
than two years before said hearing, to H. H. Carpenter and 
J. A. Arnold. 

On the foregoing facts, the said Philena’s counsel moved 
that the petition for proceedings against her, under St. 1838, 
c. 163, should be dismissed. 1st. Because there was no 
evidence that she had any real estate in the county of Berk- 
shire, at the time of the attachment. 2d. Because it appeared 
that the judgment, set forth in the petition, was satisfied by a 
Jevy upon her real estate. 3d. Because the attachment, set 


- forth in the petition, was made by the petitioner on a writ 


sued out in his own name and for his sole benefit. The 
respondent thereupon dismissed the petition. 

This case was decided at the last September term. 

Byington, for the petitioner. 

Harmon § Robinson, Jr. for the respondent. 

Hussarp, J. The attachment, upon which the petitioner 
relies, purports to be of all the right, title and interest which 
Thomas Carpenter and Philena Arnold had in and to any real 
estate in the towns of Williamstown and Adams, and in the 
county of Berkshire. Although such an attachment might 
perhaps be held sufficient (the proper notice being lodged in 
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the clerk’s office) to create a lien upon real estate in the 
county, actually belonging, at the time of the service of the 
writ, to the person sued, yet it is not such an attachment as 
is contemplated by the act for the relief of insolvent debtors, 
(St. 1838, c. 163, § 19,) and which, if not removed, may be- 
come acause of insolvency under the statute. ‘To authorize an 
application for a process, in invitum, against a debtor, under 
that section, there must have been either an arrest in a civil 
action wherein bail has not been given before the return day 
of the writ; or the party must have been actually impris- 
oned more than thirty days upon mesne process or upon exe- 
cution in a civil action; or his goods or estate must have 
been attached on mesne process, and the same not have been 
dissolved before the last day of the term of the court to 
which the process was returnable. The several cases, thus 
specified in the statute, all look to an actual arrest, imprison- 
ment, or attachment of the person, goods, or estate of the 
debtor; and the arrest, imprisonment, or attachment should 
be so distinctly set out on the process, that the magistrate 
can determine the alleged existence of the fact by inspection 
of the return. 

In the case at bar, it does not appear that any actual attach- 
ment of any real estate was made by the officer, or if there 
was, whether it was of the joint estate of Carpenter and 
Arnold, or the separate estate of the one or the other, or of 
which of them. It is indefinite and uncertain. It may or 
may not prove to be an attachment of the estate of Carpenter 
or Arnold, as the fact may turn out, whether they or either 
of them happened to be owners of real estate in Berkshire at 
the time of the service. It is the cast of a net at a venture, 
and is made without hazard. But to bring the case within 
the meaning and intent of the statute, and subject to its requi- 
sitions, the attachment must be of specific goods, or of real 
estate described, or of both, and must be the goods and estate 
of the debtor; and the judge of probate or master in chan- 
cery is not required to examine the records of the county, nor 
to inquire aliunde. as to the debtor’s interest in the estate, im 
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order to ascertain whether a possible attachment may prove 
to have been valid. If the return does not aver it distinctly, 
the magistrate is not called upon to go beyond the return. If 
a return of an attachment like the present would authorize a 
petitioning creditor, after the close of the term, to procure a 
warrant of insolvency against an alleged debtor, then any per- 
son sued might be declared insolvent, who should not give 
bonds with sureties for the security of a demand upon which 
he is sued, although he contests the claim upon which he is 
prosecuted, and although he is not the owner of any rea 
estate thus purported to be attached; and the statute would 
be converted into an engine of oppression, instead of being, 
as was intended by its framers, an act for the ‘‘ relief” of 
insolvent debtors. On the other hand, I am of opinion that 
though an attachment may be correct in form, and may state 
distinetly that the goods’ or estate attached are the property 
of the debtor, yet that such return will not be held to con- 
clude him, but that he may contest the truth of it, if an 
attempt should be made to subject him to the provisions of 
the act, as an insolvent debtor, by reason of such attachment, 

As to the second objection, we think the decision of the 
master was correct, that no sufficient evidence of a valid 
demand was exhibited to him, in order to justify him in issu- 
ing process against the alleged debtor. 'The judgment pro- 
_ duced had been satisfied by a levy of the writ of execution 
that issued thereon; and before the judgment creditor could 
successfully maintain that the judgment was not satisfied, he 
was called upon to sue out a’'writ of scire facias, to procure 
a judgment of the court vacating such levy, and a grant to 
him of an alias execution. Rev. Sts. c. 73, $21. Till this 
was done, the master was not required to receive the demand 
and issue a process. 

In regard to the third objection, that the petitioner, being 
himself the attaching creditor, could not apply for this pro- 
cess, we do not deem it necessary to express any opinion ; 
because we think the first two reasons assigned are sufficient 
for the dismissing of the petition. 

Petition dismissed. 
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JeremIAH CoLecrove, Executor vs. T'Homas Rosinson. 


By the Rev. Sts. c. 66, an executor who, after one year from the time of his giving 
notice of his appointment, pays demands of some creditors against the estate of 
his testator, before he has notice of the demands of other creditors, so that the 
assets remaining in his hands are insufficient to pay the demands of such other 
creditors, and afterwards represents the testator’s estate to be insolvent, cannot 
recover back any part of the sums paid before he had notice of the other demands, 
although such sums were not in full of the demands presented to him. 


T'HIs was an action of assumpsit, on the money counts, 
and was tried in the court of common pleas, before Wells, 
C. J. whose report thereof was as follows: 

The plaintiff gave in evidence the following paper: 
* Received of Jeremiah Colegrove one hundred and one dol- 
lars and fifty cents on a note I hold against the estate of 
Jeremiah Colegrove, late of Adams, deceased. Received 
above of J. Colegrove, executor of the will of the late J. C. 
deceased. April 1840. Th. Robinson.” 

It also appeared in evidence, that due notice of the plain- 
tiff’s appointment as executor was given in April 1838, and 
a copy thereof returned, sworn to, and filed in the probate 
office, in July 1838; that the plaintiff, under the impression 
that his testator’s estate was solvent, paid the sum for which 
the above receipt was given, on a note for a larger sum, held 
by the defendant against the testator; that the testator’s estate 
was afterwards represented and proved to be insolvent; that 
the defendant appeared before the commissioners appointed 
to examine claims against said estate, and proved an account 
which he had against it, but did not prove said note; that 
the commission of insolvency was closed, but was opened 
again, on the petition of the plaintiff, and the sum of $101:50 
paid to the defendant, as above stated, and other demands 
paid by the plaintiff under the same circumstances, were 
allowed by the commissioners to the persons to whom they 
had been thus paid; that a dividend was decreed upon the 
demands proved before the commissioners, including the one 
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proved by the defendant himself, and the $101-50 proved as 
above. 

This action was brought to recover the difference between 
said dividend, so allowed to the defendant, and $101-50, so 
paid as above. ‘The plaintiff claimed of the defendant a 
right to recover back said difference, previously to the bring- 
ing of the action. | 

The defendant contended that by the provisions of the 
Rev. Sts. c. 66, $$ 11-13, this action could not be main- 
tained ; and the court being of that opinion, a verdict was 
directed for the defendant, which was returned by the jury. 
To this direction the plaintiff filed exceptions. 

Dawes, for the plaintiff. Before the passing of S¢. 1823, 
c. 144, an executor, who had paid a demand against his tes- 
tator, whose estate afterwards proved to be insolvent, might 
recover back the difference between the sum paid by him and 
the amount of the dividend decreed on the report of the 
commissioners of insolvency. Walker v. Hill, 17 Mass. 380. 
Walker v. Bradley, 3 Pick. 261. Bliss v. Lee, 17 Pick. 83. 
By that statute, $ 3, the law was so far altered, that creditors, 
who were ‘paid in full by the executor or administrator,” 
under a belief that the estate was solvent, should “not be 
liable to refund or contribute any part of the debts received 
by them.” The Rev. Sts. c. 66, § 18, provide that “the 
creditors of the deceased, who shall have been previously paid 
by the executor or administrator, shall not be liable to refund 
any part of the amount so received by them.” his and 
three other sections of the same chapter, the commissioners 
say, “comprise the substance of St. 1823, c. 144, with some 
verbal alterations.”” No change of the law was intended. 
The present case, therefore, is not within the revised statutes ; 
for the defendant was not paid in full. 

Robinson, Jr. for the defendant. The Rev. Sts. c. 66, 
$$ 11-13, have removed the grounds on which the cases 
cited for the plaintiff were decided, and also the ground of 
his claim under the letter of St. 1823, c. 144, $ 3. 

Witpr. J. This case depends on the construction and true 
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meaning of the Rev. Sts. c. 66, $$ 11, 12, 13; and the ques- 
tion is, whether the defendant is liable to refund any part of 
the sum received by him of the plaintiff, in part payment of 
his demand against the plaintiff’s testator, before his estate 
was represented, or known to the executor, to be insolvent. 
By § 11, it is provided that if an executor or administrator 
shall not, within one year after notice given of his appoint- 
ment, ‘“‘have notice of demands against the estate of the de- 
ceased, which will authorize him to represent it insolvent, he 
may, after the expiration of the said one year, proceed to 
pay the debts due from the estate; and he shall not become 
personally liable to any other creditor, in consequence of any 
such payments, made before notice of his demand, although 
the remaining estate should be insufficient to satisfy such last 
mentioned creditor.” By § 12, “if any executor or admin- 
istrator shall have paid away, in manner aforesaid, the whole 
of the estate and effects of the deceased, before notice of the 
demand of any other creditor, he shall not be required, in 
consequence of such new demand, to represent the estate as 
insolvent, but may plead plene adméinistravit ; and upon 
proving such payments, he shall be discharged.” By $ 13, 
it is provided that if the executor or administrator shall not 
have so paid away the whole of the estate and effects of the 
deceased, the estate may be represented insolvent, and the 
remaining estate and effects may be distributed among the 
creditors; ‘but the creditors of the deceased, who shall have 
been previously paid by the executor or administrator, as 
aforesaid, shall not be liable to refund any part of the amount 
so received by them.” ‘These provisions are very clearly ex- 
pressed, and will admit of but one construction. The lan- 
guage of the last clause of $ 13 is applicable to the present 
case, and is decisive against the defendant’s liability. There 
can be no distinction, in this respect, between the payment of 
the whole or a part only of a creditor’s debt. The cases of 
Walker v. Hill, 17 Mass. 380, and Bliss v. Lee, 17 Pick. 
83, are not applicable to this case. The former was decided 
before the revised statutes, and before St. 1823, c. 144; and 
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in the latter case the payment was made before the probate of 
the will, and therefore was not a case within the provisions 


of either of the statutes. | 
Exceptions overruled. 


| 


JosepH Hewins vs. Huspsevit SmMiruH. 


In an action of trespass for breaking and entering the plaintiff’s close, the defence 
was, that the defendant had a right of way across the close; and he gave evi- 
dence tending to show that there had been a road across the close, to which the 
public had acquired a right by prescription, and that a way, leading from said 
road to the defendant’s land, had been used by him and his predecessors, over the 
plaintiff’s close, for more than twenty years, in passing to and from his land, and 
that no public road led to his land: To rebut any presumption, arising from this 
evidence, that the defendant had the right of way claimed by him, the plaintiff 
took the ground that his own close was part of a large extent of woodland, no 
part of which was fenced, and that whatever use had been made of the aforesaid 
road and way was for the purpose of drawing timber, coal and wood, and merely 
by permission of the owners of the lands; that it was the custom of the people in 
the vicinity to cross the lands thus situated, for such purposes; and that such 
use was not intended as an adverse one, and was not claimed as such by any one 
who availed himself thereof. Held, that the plaintiff, for the purpose of showing 
that the defendant’s use of the way across the plaintiff’s land was not adverse, 
might give evidence that there were other ways, leading from the defendant’s 
close, across lands of third persons, to public roads, without showing that the 
defendant or his predecessors used, or had a right to use, those ways. 

When the defendant, in an action of trespass quare clausum fregit, justifies under 
an alleged right of way across the plaintiff’s close, acquired by more than twenty 
years’ use, the fact that the plaintiff’s grantor conveyed the close to him, after 
the way was used, without excepting any way, and with covenants of warranty, 

- and against incumbrances, has some tendency, though slight, to show that the 
defendant’s use of the way was permissive, and not adverse. 


Trespass for breaking and entering the plaintiff’s close in 
Sheffield. The defendant filed a specification of defence, 
claiming a right of way across said close, the use of which 
right, as he averred, was the alleged trespass. 

At the trial in the court of common pleas, before Wash- 
burn, J. the plaintiff gave in evidence, in proof of his title 
to the locus in quo, a deed to him from Chauncey Burrall of 
Sheffield, conveying the same, without excepting any road, 
and with covenants of warranty and against all incumbrances. 

The defendant introduced evidence tending to prove that, 
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for more than seventy years, there had been a road across the 
locus, leading from a highway easterly thereof to a highway 
westerly thereof, and that the public had acquired a right to 
this road by prescription ; also evidence tending to prove that 
a way led from said road to the defendant’s close, which had 
been used by him, and his predecessors, owners and occu- 
pants thereof, more than twenty years, in passing to and from 
said close; and that no public road ever led to said close, 
though the same had been cultivated more than forty years. 
The plaintiff, to rebut any presumption, arising from the 
evidence introduced by the defendant, that the defendant had 
the right of way claimed by him, took the ground that the 
locus im quo was part of a large extent of woodland, no part 
of which was enclosed by fences, and that whatever use had 
been made of the aforesaid ways was for the purpose of draw- 
ing timber, coal and wood, and merely by permission of the 
owners of the lands; that it was the custom of the people 
in the vicinity to cross the lands thus situated, for such pur- 
poses; and that such use was not intended as an adverse one, 
and was not claimed as such by any one who availed himself 
thereof. Among other evidence, the plaintiff offered to prove 
that there were other ways, leading from the defendant’s 
close, across lands of others, to public roads. ‘The defendant 
thereupon objected that such evidence was inadmissible, un- 
less it should be shown that the defendant, or his predeces- 
sors, had used, or had a right to use, said ways. The judge 
overruled this objection, and permitted the plaintiff to prove 
the existence of said ways, without showing that the defend- 
ant or his predecessors used them or had any right therein. 
The defendant admitted that he did not claim the right of 
way, mentioned in his specification, as a way of necessity. 
The plaintiff insisted that he had a right to urge to the 
jury, as a matter of evidence, that Burrall, his grantor, re- 
sisted the right of a way or road across the locus in quo, inas- 
much as he had conveyed it to the plaintiff by a deed with 
covenants of warranty and against incumbrances. But the 
judge ruled that no further use could be made of the giving 
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of that deed, than as an act done by one of the inhabitants 
of the town for whose benefit the defendant contended that 
the road had been used. 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the judge’s rulings. 

Sumner §& Byington, for the defendant. 

Twining § Bishop, for the plaintiff. 

Wixpe, J. ‘This was an action of trespass quare clausum 
fregit, and the defendant justified the alleged trespass, under 
a claim of a right of way over the close, and at the trial 
introduced evidence tending to prove that he and his prede- 
cessors, from whom he derived title to his own close, had 
used a way, passing across the plaintiff’s close, for more than 
twenty years. ‘T’o rebut any presumption arising from such 
a use, the plaintiff offered to prove that the locus in quo was 
a part of a large extent of woodland, no part of which was 
enclosed by fences, and that there were other ways, leading 
from the defendant’s close across lands of others, to the pub- 
lic roads. ‘To the admission of this evidence the defendant’s 
counsel objected, on the ground that it was irrelevant, and 
was calculated to mislead the jury. This objection was over- 
ruled ; and we are of opinion that the evidence was not irrel- 
evant, but had a tendency to prove that the use of the way 
by the defendant was permissive. If lands of other owners 
in the vicinity were so used without objection, for the pur- 
poses of drawing timber, coal and wood, and such use was 
not intended as adverse to the rights of the owners, it might 
be presumed, if nothing appeared to the contrary, that the 
plaintiff’s land was used in like manner. We cannot there- 
fore consider such evidence as wholly irrelevant ; and unless 
it was, it was rightly admitted. The plaintiff’s land being 
open and unenclosed is a circumstance from which it might be 
presumed that the use was permissive ; and this presumption 
would be fortified by proving that all such lands in the vicin- 
ity were so used. 

The other ruling of the court, to which the defendant 
excepts, we think, was sufficiently favorable to him The 
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plaintiff ’s counsel proposed to argue from one of his title 
deeds, which conveyed the locus, without excepting any way, 
and with covenants of warranty, that the grantor resisted the 
right of way; but the court ruled that no legitimate use 
could be made of that conveyance, further than as an act 
done by one of the inhabitants of the town for whose benefit 
the defendant contended the way had been used. ‘This 
ruling we think was substantially for the defendant ; whereas 
we think the conveyance had some tendency to show that 
the use of the road was permissive. It was a slight circum- 
stance, however; but if either party had a right to except to 
the ruling of the court, it was, we think, the plaintiff. 
Exceptions overruled. 


JostaH Pomroy vs. Henry STEVENS. 


An omission to comply with the provision in the Rey. Sts. ec. 90, § 28, that an 
attachment of real estate shall not be valid against a subsequent purchaser or 
attaching creditor, unless the writ or a copy thereof, and of the officer’s return of 
the attachment, shall be deposited in the clerk’s office, can be taken advantage 
of only by those who subsequently purchase or attach the estate. 

Under the Rey. Sts. c. 59, § 28, which provide that no unrecorded conveyance of 
an estate in fee or for life shall be valid and effectual, except against the grantor, 
&c. ‘and persons having actual notice thereof,” evidence of open occupation, 
possession and cultivation of land, and fencing it, by a party who has an unre- 
corded deed thereof, is not sufficient to warrant the inference that a third person 
had any notice of such deed. 


Writ or ENTRY to recover forty three acres of land 1n 
Hancock. At the trial before Shaw, C. J. both parties 
claimed title to the demanded premises under Hiram Chap- 
man. ‘The demandant claimed under a levy upon the prem- 
ises, made on the 8th of November 1842, upon an execution 
against said Chapman, in pursuance of an attachment alleged 
to have been made on the 6th of December 1841. The ten- 
ant claimed under a deed of the premises, made to him by 
said Chapman, on the 4th day of February 1839, acknowl- 
edged on the same day, and recorded on the 10th of Decem- 
ver 1842. 
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Several objections (which need not be here stated) were 
made to the legality and sufficiency of the demandant’s said 
levy, which were overruled by the judge. 

An objection was then made to the demandant’s attach- 
ment of the demanded premises, on the ground of a discre- 
pancy between the officer’s return thereof on the original writ 
and his return on the copy deposited in the clerk’s office and 
entered in the clerk’s book, pursuant to Rev. Sts. c. 90, 
$$ 28-30. The attachment on the writ purported to be 
made on the 7th of December 1841, whereas, on said copy, 
it was stated to be on the 6th of said December. The judge 
ruled, first, that this slight misdescription of the attachment 
did not raise a doubt of its identity, nor affect any one’s 
rights; and secondly, that, as the tenant did not claim under 
any subsequent conveyance or attachment, by the terms of the 
statute he could not take advantage of such misdescription. 

The defence was, that the demandant, when he made his 
levy, and when he made his attachment, had actual notice of 
the tenant’s prior unrecorded deed. In support of this de- 
fence, the tenant offered evidence to show that he was in the 
Open occupation and possession of the demanded premises ; 
that he pastured part thereof, and cultivated other parts 
thereof ; and that this was so open and visible as to warrant 
a belief that the demandant knew it. This evidence was 
objected to as incompetent, having no tendency to prove 
knowledge of a preéxisting title by deed, rather than a ten- 
ancy for years or at will. Whereupon the judge ruled, that 
such acts of occupation and improvement were not compe- 
tent evidence, unless connected with some admission or 
declaration of the demandant, showing that he attributed such 
acts to the existence of a previous conveyance. 

The tenant then proposed to prove some improvements of 
a more expensive and permanent character, such as an owner 
only would be likely to make ; and for this purpose he offered 
to prove that he joined with a neighbor who had purchased 
another part of said Hiram Chapman’s land, and put his deed 
on record, in building a partition rail fence, of considerable 

ni 
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extent. But the judge ruled, that such fencing fell under the 
rule before stated, in regard to possession, occupation and 
improvement, and had no tendency to prove a preéxisting 
deed. 

The tenant’s counsel declined going to the jury upon the 
question of fact, and consented to a verdict for the demand- 
ant, subject to the opinion of the whole court upon the rul- 
ings at the trial. 

Bishop, for the tenant. 

Rockwell, for the demandant. 

Wipe, J. The parties in this case both claim their titles 
under Hiram Chapman; and the general question is, which 
party has the better title. 

The tenant claims under a deed dated February 4th 1839, 
acknowledged the same day, but not recorded until the 10th 
of December 1842. 'The demandant claims under a levy of 
an execution, alleged to have been made on the 8th of No- 
vember 1842, in pursuance of an attachment alleged to have 
been made on the 6th of December 1841. 

Several objections were taken, at the trial, to the legality 
of the demandant’s levy ; but they were all overruled, and no 
exceptions were taken to the ruling of the court in this 
respect. An objection was also made to the validity of the 
attachment, on the ground that in the copy left at the clerk’s 
office there was a misdescription as to the day when the 
attachment was made; the attachment purporting to have 
been made on the 7th of December, and in the clerk’s book 
it was stated to be on the 6th of December. But this objec- 
tion is immaterial, as the tenant was a previous purchaser, 
and could not have been prejudiced by this slight mistake. 
The Rev. Sts. c. 90, $ 28, provide that ‘no attachment of 
real estate, on mesne process, shall be valid against any subse- 
quent attaching creditor, or against any person who shall 
afterwards purchase the same,’”’ &c. “ unless the original writ 
or a copy thereof, and so much of the officer’s return thereon 
as relates to the attachment of such estate, shall be deposited 
in the office of the clerk of the court,” &c. ‘This provision 
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is made for the benefit of subsequent purchasers and attaching 
creditors, and by them only can advantage be taken of any 
non-compliance therewith. 

The remaining objection to the demandant’s title is that on 
which the tenant principally relies. He contends, that at the 
time of the demandant’s attachment and the levy of his exe- 
cution, the demandant had actual notice of the tenant’s prior 
title; and he offered evidence to prove that, before the 
attachment, he was in the open and visible possession of the 
demanded premises, cultivating the same, and making im- 
provements of a permanent character thereon; and he con- 
tended that this was competent and sufficient evidence to 
warrant the jury in finding that the demandant had actual 
notice of the tenant’s title. But the presiding judge was of 
a different opinion, and ruled accordingly. Whether the 
demandant had notice of the tenant’s title or not, was a ques- 
tion of fact for the jury to decide. But the competency and 
sufficiency of the evidence to prove the fact were within the 
province of the court to determine; and we are all of opinion 
that the ruling of the presiding judge on this point was well 
founded. 

Before the Rev. Sts. c. 59, § 28, the open and notorious 
possession and improvement of real estate,.by a party enter- 
ing under a deed not registered, was, in general, sufficient 
evidence from which notice of such deed might be inferred 
or implied, so as to avoid a subsequent deed or attachment. 
But to have that effect, the evidence must have been such as 
to render the inference not merely probable, but necessary 
and unquestionable. M’Mechan v. Griffing, 3 Pick. 149. 
But since the Rev. Sts. c. 59, $ 28, no implied or construc- 
tive notice of an unregistered deed can avoid a subsequent 
deed or attachment. ‘The statute expressly provides that no 
conveyance of real estate shall be valid and effectual, against 
any person other than the grantor and his heirs and devisees, 
and persons having actual notice thereof, unless it is made by 
a deed recorded as the statute directs. Since this provision, 
no implied or constructive notice of an unregistered deed 
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will give it validity against a subsequent purchaser or attach- 
ing creditor. It’ is not sufficient to prove facts that would 
reasonably put him on inquiry. He is not bound to inquire ; 
but the party relying on an unregistered deed, against a sub- 
sequent purchaser or attaching creditor, must prove that the 
latter had actual notice or knowledge of such deed. ‘The 
evidence offered was clearly insufficient to prove any such 
notice or knowledge. A tenant for years, or at will, may 
have possession of real estate, and may build fences, and make 
other improvements thereon ; or a party may have possession, 
and make improvements, without any title by deed or by lease. 

The evidence of such possession and improvements is 
wholly insufficient to prove that the party in possession holds 
under a conveyance to him in fee simple. The evidence 
offered, therefore, would not have warranted the inference 
that the demandant had any notice or knowledge of the ten- 
ant’s title deed. 

Judgment on the verdict 


meee 
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JonaTHan C. Stevens vs. GersHom M. Fitcu & another. 


When a judgment, that has been satisfied, is reversed or vacated, the amount 
thereof may be recovered back in an action for money had and received. 

The real defendant in an action, who pays a judgment recovered against the nom- 
inal defendant, which is afterwards vacated, may maintain an action, in his own 
name, to recoyer back the amount of such judgment. 


Assumpsir to recover $709-89, money had and received: by 
the defendants to the use of the plaintiff. At the trial before 
Dewey, J. the following facts appeared in evidence: 

The defendants, in 1840, recovered judgment, in the court 
of common pleas, against Stephen Stevens, for damages and 
costs of suit, on a complaint against him for flowing their 
lands by means of a mill dam. Execution issued on that 
judgment, and was levied, on the 9th of March 1841, upon 
said Stephen’s real estate. On the Ist of March 1842, the 
plaintiff paid the defendants $709-89, and they gave him a 
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receipt for that sum, “in full of an execution against Stephen 
Stevens.” Said Stephen died in 1842. 

At the September term of this court, in 1845, the aforesaid 
judgment of the court of common pleas was vacated, on a 
writ of certiorari brought by the administrator of said 
Stephen’s estate. See 7 Met. 605. 

The defendants insisted that the cause of action, if any, 
accrued to said Stephen, and that an action for the recovery 
of said $709-89 could be maintained only by his administra- 
tor, and that there was no such privity between the defend- 
ants and the plaintiff, as entitled him to maintain this action. 

The plaintiff showed that he was the sole party in interest, 
and that, although the proceedings on the complaint for flow- 
ing the defendants’ Jands were nominally against Stephen 
Stevens, on whose land the said mill dam was erected, yet 
that the mill, which was carried by the water raised by said 
dam, was owned by the plaintiff, and was on his land; that 
the plaintiff had assumed all the responsibility, and that this 
was known to the defendants; and that the plaintiff had 
given a bond to said Stephen to save him harmless from all 
damages and costs that might be recovered against him on 
the defendants’ aforesaid complaint. 

The case was taken from the jury, under an agreement of 
the parties that if it would have been competent fer the jury 
to find a verdict for the plaintiff, and if the court would have 
sustained such verdict, then the defendants should be de- 
faulted ; but that the plaintiff should become nonsuit, if he 
is not, in the opinion of the court, entitled to recover in this 
action. 

Barnard § Sumner, for the plaintiff.. When a judgment, 
which has been satisfied, is reversed or vacated, the amount 
thereof may be recovered back in an action for money had 
and received. Clark v. Pinney, 6 Cow. 297. 1 U. 8. 
Digest, Assumpsit, 557. 1 Stephens N. P. 357. And when 
the judgment is against a nominal party, this action may be 
maintained by the real party, if he have satisfied the judg- 
ment. Magheev. Kellogg, 24 Wend. 32. See also Sanford 
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v. Nichols, 14 Connect. 324. Carnegie v. Morrison, 
2 Met. 401. Magill v. Lyman, 6 Connect. 59. 1 U. S. 
Digest, Assumpsit, 415. 

Bishop, for the defendants. ‘The plaintiff is to be regarded 
as the agent of Stephen Stevens, in paying the judgment 
against him; and therefore there is no privity between the 
defendants and the plaintiff, which will warrant the mainte- 
nance of this action. 1 Stephens. N. P. 333. Stephens v. 
Badcock, 3 Barn. & Adolph. 354. And the receipt given by 
the defendants to the plaintiff is not evidence to support the 

caction. Hdden v. Read, 3 Campb. 339. 

Witprg, J. We are clearly of opinion that a verdict for the 
plaintiff would be well maintained by the evidence, and that 
a verdict for the defendants could not be sustained upon the 
facts proved, as to which there is no conflicting evidence. 

The only defence relied on is, that there is no privity of 
contract between the present parties, and that the action 
should have been brought in the name of Stephen Stevens’s 
administrator. But there is no ground for this defence. ‘The 
money now sued for was paid by the plaintiff, not as the 
agent or attorney of Stephen Stevens, who was only a nom- 
inal party. The plaintiff was the sole party in interest, and 
he paid the money, on his own account, which he was obliged 
to pay, on a consideration which has failed ; and this shows 
a privity of contract implied by law. In the cases cited in 
support of the defence, it appeared that the money paid was 
paid by an agent. The contrary is proved in the present 
case; for the plaintiff paid his own money, and in no sense 
can he be considered as the agent of Stephen Stevens. 
Judgment for the plaintiff would be a good bar to an action 
by the administrator of Stephen Stevens. 

Defendants defaulted. 


ot 
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Winiiam S. Stevens & others vs. JonarHan C. STEVENS 
& others. 


By the statute of frauds, (Rev. Sts. c. 59, § 29,) an oral license to erect and continue 
a mill dam on one’s land is of no legal validity, as against a subsequent grantee 
of the land. 

8. gave to J. an oral license to erect and continue a mill dam on §.’s land, and to dig 
a ditch, through said land, to convey water to a mill that J. was about to build on 
his own land: J. erected the dam and dug the ditch, and afterwards erected the 
mill, and continued them during the life of S.: After S. had granted said license, 
he conveyed his land to M., without any reservation: J. continued the dam and 
ditch, after the decease of S., for the purpose of working the said mill, and M. 
requested him to remove the dam and fill up the ditch, and, upon J.’s refusal so 
to do, M. attempted to remove the dam, and tore down a part of it, and J. forcibly 
interposed, prevented M. from proceeding further, and repaired the injury so done 
to the dam by M.: M. thereupon filed a bill in equity, praying that J. might be 
enjoined and prohibited from any longer continuing the dam, which was alleged 
to be a nuisance, and that the same might be ordered to be abated: On an issue 
framed and submitted to a jury, they found that the dam was a nuisance. Held, 
that M. was entitled to a decree for an abatement of the nuisance, and for a per- 
petual injunction against J., to prevent its renewal. Held also, that J. was not 
responsible for any acts done in pursuance of the license before it was counter- 
manded, and therefore was not liable to pay any expenses incurred by M. in re- 
moving the old dam; but that he was liable for building a new dam or repairing 
the old one, after the license was countermanded, and that M. was entitled to have 
the same abated at the expense of J. 


Tue plaintiffs alleged, in a bill in equity, that Jonathan C. 
Stevens, one of the defendants, in 1836, entered upon certain 
land in Sheffield, then owned by Stephen Stevens, since 
deceased, said Jonathan C. having no estate, right or interest 
in said land; and under a pretence of a parol license from 
said Stephen, said Jonathan C. erected a dam across a stream 
of water running through said land, and thereby raised the 
water of said stream for the alleged purpose of working cer- 
tan mills which said Jonathan C. afterwards erected on his 
own land, below said dam; that said Stephen, on the 8th ot 
March 1840, by his deed of that date, conveyed all his land 
in Sheffield, including that on which said dam was erected 
as aforesaid, to Mary Sumner, one of the plaintiffs, to hold in 
fee simple, without any reservation whatsoever touching or 
concerning said dam ; that after said conveyance to said Mary, 
the said dam became ruinous, and was in part torn away; 
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whereupon the said Jonathan C., without leave or license, 
and without any right whatever, wrongfully went upon said 
land, and wrongfully constructed an addition or wing to said 
dam, thereby stopping the water of said stream, creating a 
nuisance, and doing great mischief to said Mary’s land: 
That said Jonathan C. afterwards conveyed all his real estate 
in Sheffield, including the mills aforesaid, and all the incidents 
and appurtenances thereto, to Augustus E. Fuller, Ephraim 
Dixon and Hubbell Smith, the other defendants, by deed 
dated April 21st 1843: That said Mary, on the 29th of April 
1843, gave written notice to said Jonathan C., who was then 
wrongfully maintaining said dam, that she objected to his 
maintaining or having a dam on said land, and made written 
request to him to take down said dam; and afterwards, in 
May 1843, caused said written notice and request to be served 
on said Fuller, Dixon and Smith, the other defendants, and 
also gave them notice that she objected to their continuing or 
having any ditch from such dam, across her land to their saw 
mill, (being one of the mills aforesaid,) and furthermore re- 
quested them to take down said dam and to fill up the ditch 
through which they conducted water across her land to said 
mill: That said Mary, on the 30th of May 1843, by her deed 
of that date, released, quitclaimed and conveyed one undi- 
vided half of the land, so as aforesaid conveyed to her by 
Stephen Stevens, to William 8S. Stevens and Hiram C. 
Stevens, the other plaintiffs; and that the said Hiram, on the 
31st of said May, entered upon that part of said land on which 
said dam was erected as aforesaid, and abated a part of said 
wing or addition thereto ; and that, while he was so abating 
said dam as a nuisance, the said Jonathan C. and said Fuller, 
with divers other persons, entered upon said land, and vio- 
lently assaulted and beat said Hiram C., and wrongfully drove 
him from said dam; and that said Jonathan C. afterwards, 
with divers of his workmen, and with the aid and encourage- 
ment of the other defendants, went upon said land and recon- 
structed that part of said wing which had been abated as 
aforesaid, and caused said dam, with all its wings and additions, 
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to exist from that time to the time of the filing of this 
bill, working a nuisance and annoyance to the plaintiffs ; and 
that said Fuller, on the 20th of August 18438, and on divers 
subsequent days, with the aid and encouragement of the 
other defendants, wrought on said dam, repairing, rebuilding 
and reconstructing the same, without any lawful right or 
claim. Wherefore the plaintiffs prayed that the defendants 
should be enjoined and prohibited from any longer keeping up 
and continuing said dam and the nuisance thereby occasioned 
to the plaintiffs, and that the same might be ordered to be 
abated and removed, and that the court would make and 
award all such judgments, orders and decrees, and do all such 
other acts, as might be necessary in the premises. 

The answer of Jonathan C. Stevens alleged, that on and 
before the 6th ef May 1836, and fora long time after the 
erection of said dam and the making of said ditch, Stephen 
Stevens was the owner of a part of the land over which said 
ditch was afterwards made, and of the principal part of the 
land on which said dam was erected, and that said Jonathan 
C. was the owner of the land immediately adjoining, to which 
said ditch was afterwards made: That said Stephen proposed 
to said Jonathan C., that the said Jonathan C. should erect on 
his said Jand a saw mill and other mills, and, to induce him 
to erect the said mills, and especially a saw mill, “said 
Stephen stated to and assured said Jonathan C., that he should, 
at all times, have the full liberty and entire right to enter upon 
said Stephen’s premises, to dig and make a ditch, and to erect 
said dam, to repair and keep the same in good condition for 
the operation of his said mill and machinery; and that the 
said Jonathan C., relying on the good faith, honor and integ- 
rity of the said Stephen, did thereupon enter upon the said 
premises of said Stephen, with said Stephen’s full knowledge, 
consent and approbation, and, by the leave and license of the 
said Stephen to him for that purpose first given and granted, 
dug and made said ditch, and erected said dam, and also after- 
wards, from time to time, during the life of the said Stephen, 
and before the plaintiffs had or claimed to have any interest 
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in said premises, entered on said premises, to repair said ditch 
and dam, with the same full and entire knowledge, consent, 
approbation, leave and license of the said Stephen;” and 
afterwards erected on his, the said Jonathan C.’s, said land, 
the saw mill contemplated by said Stephen, as well as other 
machinery to be propelled by the water diverted to the same 
by means of said ditch and dam, at an expense of four 
thousand dollars; all which would be wholly lost, if the 
prayer of the plaintiffs’ bill should be granted: That said 
Jonathan C. continued in the peaceable occupancy of said 
ditch, dam and mill, until the death of said Stephen, with 
his full consent and approbation, and in pursuance of their 
original understanding and agreement, and of the said leave 
and license of said Stephen, and until the plaintiffs entered 
upon, and in part destroyed, said dam; when the said Jona- 
than C., at great expense, repaired the same, as he well might: 
That the defendants, and especially the said Mary, were at 
all times fully cognizant of the aforesaid arrangement between 
said Jonathan C. and said Stephen, respecting said dam, ditch, 
and mill, and of all that was done under it, and of the rights 
of the parties therefrom arising ; and that neither said dam nor 
ditch worked either hurt, damage or annoyance to the plain- 
tiffs’ said premises, or to the plaintiffs, or was a nuisance. 

Two issues were framed, by order of the court, and were 
submitted to a jury; and by their verdict it was found, first, 
that the said dam had been erected and continued without 
any license in writing from the owner or owners of the land 
on which the same was erected; and secondly, that the said 
dam was a nuisance. 

Sumner § Byington, for the plaintiffs. 

Bishop §& Porter, for the defendants. 

This case was decided at September term 1847. 

Witpe, J. The question now submitted to the decision 
of the court is, whether a parol license, from Stephen Stevens 
to Jonathan C. Stevens, would in law or equity justify the 
continuing of the dam, after the purchasing of the land by 
the plaintiffs. The authorities are conflicting, as to the legal 
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effect of a parol license to do any act on the land of another. 
In the case of Tayler v. Waters, 7 Taunt. 374, and 2 Marsh. 
551, it was decided that a beneficial license to be exercised 
upon land might be granted without deed, and without writ- 
ing, notwithstanding the statute of frauds. Several cases 
were cited in support of that decision; one of which is 
Winter v. Brockwell, 8 East, 308, in which a license had 
been given to the defendant to put a sky-light over an open 
area above the plaintiff ’s window, which area belonged to the 
defendant ; and Lord Ellenborough decided that the license 
of the plaintiff having been acted upon, and expense having 
been incurred, it could not be recalled without offering to pay 
all expenses incurred under it. A similar decision was had 
in the case of Liggins v. Inge, 5 Moore & Payne, 712, 
and 7 Bing. 682; but the acts complained of, in both of 
these cases, were done on the land of the defendants, over 
which the plaintiffs had only an easement, which, it was 
held, might be relinquished without deed, and without writ- 
ing. In the latter case, Lord Tindal says, “there is nothing 
unreasonable in holding that a right which is gained by occu- 
pancy should be lost by abandonment.” 'These decisions are 
founded on the distinction between the waiver and extin- 
guishment of an existing easement, by parol, and the creation 
of an easement de novo. A distinction is also made, in some 


of the cases, between a personal privilege, which is not as- 
_ signable, and an easement carrying an interest in the land. 


These distinctions are somewhat subtle, but are not material 
in the present case. See 3 Kent Com. (3d ed.) 452. 

The defendants claini a permanent interest in the plain- 
tiffs’ land, and this claim has been maintained by force, 
against the will of the plaintiffs; and there is no case in 
which it has been decided that such an interest can be created 
by parol. Such a decision would be against the express lan- 
guage of the statute of frauds. 

In the case of Wood v. Lake, Sayer, 3, it was decided by 
a majority of the court, that a parol agreement, granting a 
license to stack hay on the land of the grantor for seven 
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years, was a valid contract, notwithstanding the statute of 
frauds. ‘This decision, Mr. Sugden says, ‘‘appears to be in 
the very teeth of the statute which extends generally to all 
leases, estates and interests.” Sugd. Vend. (6th Amer. ed.) 
100. It is said in that case, that “the agreement was only 
for an easement, and not for an interest in the land.” But 
the true ground of the decision appears to be, that the agree- 
ment was not within the words of the statute, not being an 
agreement for any ‘uncertain interest in land.” If this was 
the ground of decision in that case, it would not be applica- 
ble to the provision in our Rev. Sts. ¢. 59, $ 29, which is 
express, that ‘all estates or interests in lands, created or con- 
veyed without any instrument in writing, signed by the 
grantor or by his attorney, shall have the force and effect of 
estates at will only ; and no estate or interest in lands shall be 
assigned, granted or surrendered, unless by a writing signed 
as aforesaid, or by the operation of law.” But it is perfectly 
well settled, in England, that no incorporeal right, in the 
nature of an easement, can be created or conveyed by a parol 
agreement ; although a parol license may be an excuse fora 
trespass, till such license is countermanded ; and that a free- 
hold interest can be created or conveyed only by deed. ‘The 
question was very fully considered in the case of Hewlins v. 
Shippam, 5 Barn. & Cres. 221, and 7 Dowl. & Ryl. 783. 
In that case, it appeared, by the pleadings, that the defendant 
had given a parol license to the plaintiff to construct a drain 
through the defendant’s yard, and to use the same as a means 
of escape for foul and waste water from the plaintiff’s prem- 
ises, and that the defendant afterwards, and after the license 
had been acted upon and executed, and the drain constructed, 
revoked his license, and stopped up the drain; and it was 
held that he had a right so to do, as the right claimed by the 
plaintiff was an easement and incorporeal right, which lay in 
grant, and could not be created by parol. ‘The same princi- 
ple is laid down in sundry other cases. 4M. & S. 562. 5 
Barn. & Cres. 875. 2 Adolph. & Ellis, 696. 4 Mees. & 
Welsb. 538. Addison on Contracts, 88. 
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In Cook v. Stearns, 11 Mass. 533, it was decided by this 
court, that a permanent right to hold another’s land for a par- 
ticular purpose, and to enter upon it at all times, without his 
consent, is an important interest, which ought not to pass 
without writing; and that by St. 1783, c. 37, $ 1, all inter- 
ests in land, whether certain or uncertain, were but estates at 
will, unless the evidence of them existed in deed or writing. 
This decision is fully approved in the ¢ase of Mumford v. 
Whitney, 15 Wend. 384, where the cases are ably reviewed 
and discussed by Chief Justice Savage. ‘The same decision 
is approved also by Williams, C. J. in Prince v. Case, 10 
Connect. 375, who ably considers the cases and the principle 
on which they are founded. And in Maine, the case of Sei- 
densparger v. Spear, 5 Shepley, 123, was decided on the 
same principle. We think it indeed very clear on the author- 
ities, and on the express language of the Rev. Sts. c. 59, $ 29, 
that the defendants’ claim of right to continue their dam, and 
to flow the plaintiffs’ land, cannot be maintained. 

As to the objection that this court, as a court of equity, 
ought not to interfere, but to leave the plaintiffs to their rem- 
edy at law, we are of opinion, that the plaintiffs’ right being 
fully established, they are entitied not only to the abatement 
of the nuisance, but to a perpetual injunction to prevent its 
renewal, and thereby to suppress multiplicity of suits and 


oppressive litigation; especially as the defendants have un- 


dertaken to maintain their supposed right by force, whereby 
the plaintiffs have been for a long time disturbed in the enjoy- 
ment of their just right of property. 

This may be a hard case for the defendants, if, as they 
aver in their answer, their mill would be rendered useless by 
the removal of the dam in question ; but this would be their 
misfortune, as they do not appear to have any legal or equita- 
ble claim on the plaintiffs for compensation. Under the 
license from Stephen Stevens, the defendants have, for nine or 
ten years, as alleged in the bill, enjoyed the privileges allowed 
by the license ; and they are not responsible for any acts done 
by them, in pursuance of the said license and permission, 
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before the same was countermanded by the plaintiffs. 
They are therefore not liable to pay any expenses for remov- 
ing the old dam; but for building a new dam, or repairing 
the old dam, after the license was countermanded by the 
plaintiffs, we think the defendants are clearly liable, and that 
the plaintiffs are entitled to have the same abated at the ex- 
pense of the defendants. 


Emmons ARNOLD vs. JoNATHAN C. Stevens & others. 


When an officer attaches chattels, which he immediately removes and keeps in his 
custody, and also chattels which cannot be immediately removed, the attachment 
of the chattels not removed is valid, under the Rev. Sts. ¢. 90, § 33, if he, within 
three days, deposits in the town clerk’s office a copy of the writ and of the return 
of the attachment of those chattels only. 


TuIs was an action of trespass for taking and carrying 
away mill stones, logs, timber and wood, which had been’ 
attached by the plaintiff, a deputy sheriff, on four writs 
against Jonathan C. Stevens, one of the defendants. 

At the trial in the court of common pleas, before Wells, 
C. J. the taking and carrying away of the articles described 
in the plaintiff’s declaration were proved or admitted. The 
defence was, that there was no valid attachment thereof by 
the plaintiff. The evidence was, that the plaintiff, in April 
1843, attached said articles, which were too heavy and bulky 
to be immediately removed, and also divers other chattels, 
which he could and did immediately remove ; that, within 
three days thereafter, he deposited, in the office of the clerk 
of the town where said attachments were made, copies of said 
four writs, (without the declarations,) and of the returns of 
the attachment of said articles which were not removed by 
him, but did not mention, in said copies, the other chattels 
which he attached and removed. 

The judge ruled, upon this evidence, that there had not 
been a valid attachment of the chattels described in the plain- 
tiff’s writ, and a verdict was returned for the defendants 
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Exceptions were alleged, by the plaintiff, to the judge’s 
ruling. 

Sumner, for the plaintiff. 

Porter, for the defendants. 

Wipe, J. The property in question being too bulky and 
cumbrous to be immediately removed, the form of attachment, 
adopted by the plaintiff, is authorized by the Rev. Sts. c. 90, 
§ 33, which provide, that “when an attachment is made of 
any articles of personal estate, which by reason of their bulk, 
or other cause, cannot be immediately removed, a copy of the 
writ and of the return of the attachment may, at any time 
within three days thereafter, be deposited in the office of the 
clerk of the town in which it is made; and such attachment 
shall be equally valid and effectual, as if the articles had been 
retained in the possession and custody of the officer.”” The 
present question is, whether the attachments of the articles 
sued for were made in conformity with that provision of law. 
And we think they were. ‘The objection is, that copies of 
the whole returns of the attachments were not deposited in 
the office of the town clerk, but only copies of the returns of 
the attachments of the articles which were not removed by 
the plaintiff. But this objection does not appear to be well 
founded. ‘There is no reason for requiring copies of the re- 
turns of the articles attached by an officer, which are by him 

removed. ‘The statute does not, in terms, require such full 
copies, nor is there any ground for giving it such a construc- 
tion. The statute requires copies of the returns of the 
attachment of articles not removed, and no more. 
New trial granted 


Enocu Burrows vs. Henry W. Tart, Executor. 


Sounty commissioners laid out a road over land owned by A., B. and C., as tenants 
in common, estimated their damages at $108, and ordered that sum to be paid 
to them from the county treasury: A. and B. drew an order on the county 
treasurer, directing him to pay to K., who was their agent, ‘‘ whatever amount 
was allowed to them ”’ by the commissioners, as damages done to their lands: K, 
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presented the order, received $108, gave a receipt therefor to the treasurer, as for 
damages allowed to A., B. and C., and paid the money to A. and B, before C. 
claimed of him any part thereof: C. sued K.’s executor, in an action for money 
had and received, to recover his portion of the $108. Held, that the action could 
not be maintained; that if A. and B. had not authority to demand and receive the 
whole sum of the treasurer, or if their order was not for the whole sum, yet they, 
by receiving the whole sum from K., had ratified his act in taking it from the 
treasurer; and that K’s payment to them discharged him from any liability to C. 


Assumpsit for money had and received by Robbins Kellogg, 
the defendant’s testator. The defendant filed the following 
specifications of defence: ‘Ist. If the plaintiff proves that 
said Kellogg ever received any money to which the plaintiff 
was In any manner entitled, the defendant will show it was 
money which belonged to the plaintiff jointly with H. B. & - 
C. B. Boynton, the plaintiff’s partners and cotenants, and that 
the same has been paid over to them. 2d. If the said Kel- 
logg ever received any money to which the said Burrows was 
in any manner entitled, the defendant will show that he re- 
ceived it as agent of third persons, to wit, of Henry B. and 
Charles B. Boynton, and before his decease he paid it to his 
principals.”’ 

At the trial in the court of common pleas, before Wells, 
C. J. it was proved or admitted that the plaintiff and Henry 
B. Boynton and Charles B. Boynton, in 1840, were seized ot 
a tract of Jand in West Stockbridge, as tenants in common, 
the plaintiff owning one undivided half thereof, and the said 
Boyntons the other half; that a road was laid out over said 
land, in 1840, by the county commissioners, who allowed to 
said owners (naming the three) the sum of $108 as dam- 
ages, to be paid out of the county treasury; and that this 
allowance was entered upon the county treasurer’s book, in 
the roll of accounts, as follows: ‘Charles B. Boynton, 
Enoch Burrows, Henry B. Boynton, $108.” 

The plaintiff gave in evidence the following order and 
receipt: ‘ West Stockbridge, Nov. 6,-1840. Treasurer of 
the county of Berkshire. Pay to Robbins Kellogg, Esq. 
whatever amount was allowed to us, by the county commis- 
sioners, as damages done to the lands of Boyntons by the 
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alteration of the road at the Sweet Hill, so called, in West 
Stockbridge. Henry B. and Charles B. Boynton.” 

‘“‘ Received, Nov. 6, 1840, of Jos. Tucker, Esq. Co. Treas- 
urer, on this order, one hundred and eight dollars, that sum 
having been allowed by the county to the within named 
Boyntons and Enoch Burrows. Robbins Kellogg.” 

The plaintiff then read the deposition of Charles B. Boyn- 
ton, who deposed, (among other things,) that he and Henry 
B. Boynton and the plaintiff, in 1840, and before and after, 
Were partners, carrying on ‘the marble business” in West 
Stockbridge ; that the land over which a road was laid out, 
in 1840, and “for which the damages were awarded, was 
used in connexion with the partnership; ’’ that the deponent 
drew and signed the order on the county treasurer for said 
damages, and that Kellogg, as an act of courtesy, obtained the 
money, and paid it to the deponent, as one of the partners. 

The defendant contended that the action could not be 
maintained upon this evidence. But the court ruled, that 
‘inasmuch as the order was in the name of Henry B. Boyn- 
ton and Charles B. Boynton, and for their proportion of the 
money, and nothing more, it did not authorize the defend- 
ant’s testator to receive from the county treasury the propor- 
tion of the money belonging to the plaintiff; that the taking 
of the share of the plaintiff was an unauthorized act; that, 
without deciding whether the Boyntons could have taken 


‘the whole of the money from the county treasury without 


actual authority from the plaintiff, the act of said Boyntons, 
in giving said order, was a separation of the interest of the 
parties, and gave the plaintiff a right to deal with his share 
as a separate fund; that, although the taking of the share 
of the plaintiff from the county treasury was an unauthorized 
act on the part of the defendant’s testator, yet the plaintiff 
might waive the tort, and bring his action for the money 
thus wrongfully taken; and the court instructed the jury to 
return a verdict in favor of the plaintiff.’ Such a verdict 
was returned, and the defendant alleged exceptions to said 
rulings and instructions. 


262 BERKSHIRE. 


Burrows v. Taft, Executor. 


H. W. Taft, pro se. If any action would lie in this case, 
it must be brought by the plaintiff and the Boyntons jointly. 
But no action will lie. Hither of the three cotenants had a 
right to receive from the county treasury the whole sum 
allowed to them as damages ; and payment to the Boyntons 
discharged the claim of the plaintiff. Merrill v. Inhabitants 
of Berkshire, 11 Pick. 274. May v. Parker, 12 Pick. 
39. Bradley v. Boynton, 9 Shepley, 287. These cotenants 
were also partners, and used the land in their partnership 
business; so that the case is stronger than if they had been 
mere tenants in common. Payment to one of several part- 
ners discharges the claim of the others. Wilson v. Mower, 
5 Mass. 407. E'imerson v. Knower, 8 Pick. 63. 

Whether the order was for the whole of the damages, or 
not, the Boyntons, by receiving of Kellogg the whole dam- 
ages, ratified his act in receiving it from the county treasurer. 
Fisher v. Willard, 13 Mass. 379. 2 Greenl. on Ev. $ 66. 

The plaintiff, by bringing this action, has admitted that 
Kellogg rightfully received the money. Hastwick v. Hugg, 
1 Dall. 222. And as Kellogg acted as agent, and paid over - 
the money to his principals, without any notice of the plain- 
tiff’s claim, he was thereby discharged from. all further liabil- 
ity. Pond v. Underwood, 2 Ld. Raym. 1210. Sadler v. 
Evans, 4 Bur.-1984. Buller v. Harrison, Cowp. 565. 
Mowatt v. McClelan, 1 Wend. 173. 

There was no such privity between the plaintiff and Kel-. 
logg as would enable the plaintiff to recover, if there were 
no other defence. Szms v. Brittain, 4 Barn. & Adolph. 375. 
2 Greenl. on Ev. ¢ 119, Chit. Con. (5th Amer. ed.) 607 a, 
609. Besides; as Kellogg did an act of mere gratuitous cour- 
tesy to the Boyntons, he did not subject himself to the oner- 
ous claim of the plaintiff. Coles v. Wright, 4 Taunt. 198, 
Tope v. Hockin, 7 Barn. & Cres. 101. 

Porter, for the plaintiff. The defendant’s testator, on an 
order for the “damages done to the lands of Boyntons,” 
received the money “allowed by the county to Boyntons and 
Enoch Burrows.’”? The order was not for the whole of the 
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damages to the land of the three, but only for the damages 
to the lands of two. By this order, the Boyntons made a 
severance of their interest in the damages. 'The defendant’s 
testator therefore received the plaintiff’s portion of the dam- 
ages without authority, and this action well lies to recover it 
of the defendant. Heard v. Bradford, 4 Mass. 326. Fair- 
banks v. Blackington, 9 Pick. 93. Hardy v. Peters, 19 
Pick. 370. Weld v. Oliver, 21 Pick. 559. 

The Boyntons, as partners of the plaintiff, had not a joint 
interest in the land over which the road was laid out, as it 


does not-appear that the land was used specially for partner- 


ship purposes. Story on Part. $¢ 92, 94, 98. Coles v. 
Coles, 15 Johns. 159. 

In the cases cited from 4 Taunt. and 7 Barn. & Cres. the 
defendants had paid over the money to the persons for whom 


‘they received it. 


Byington replied. 

Dewey, J. The positions urged on behalf of the defendant, 
that one of several joint creditors may discharge the entire de- 
mand, and that tenants in common must join in an action to 
recover damages for injuries to their estate, are well taken, 
and are fully maintained by the authorities cited. The 
further proposition, that an allowance for damages occasioned 
by the location of a highway must, in all cases, be made 
jointly to all the tenants in common, and more particularly 


- that branch of this proposition, that any one of the tenants 


may, against the will of his cotenants, demand and receive 
the entire allowance made to all of them, will require to be 
further considered, when a case arises which makes an opin- 
ion upon that point necessary. Although the allowance for 
damages to such an estate be made for the whole estate, and 
estimated in one entire sum, yet there would seem to be no 
practica’. difficulty in also stating the names of the tenants in 
common, the amount of the interest of each, and the propor- 
tion to which he would be entitled. Such a mode of assess- 
ing damages would not conflict with any principles decided in 
the case of Merrill v. Inhabitants of Berkshire, 11 Pick. 269, 
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although perhaps at variance with some of the remarks made 
in the opinion there stated. ‘The right of tenants in common 
to have a jury to revise the damages awarded them by the 
county commissioners may well be held to be a joint and not 
a several right, although the commissioners, after awarding an 
entire sum, proceed to state the proportionate share of each 
cotenant. 

But the strong ground of defence is this, that Kellogg, the 
defendant’s testator, in receiving and paying over the money, 
acted merely as the agent of H. B. Boynton and C. B. Boyn- 
ton; that they ratified whatever he did; and that, having 
received the money upon their order, and haying paid over to 
them the entire amount thus received, without notice from 
the plaintiff, Kellogg was discharged from all further liability. 

Was Kellogg acting as the agent of the Boyntons in this 
whole matter? ‘Taking the language of the order, it is sup- 
posed by the counsel of the plaintiff, that it was restricted to 
the proportionate share of the Boyntons in the sum awarded. 
But the order contains no such terms. It is a request to pay 
to Kellogg “whatever amount was allowed to us by the 
county commissioners, as damages done to the lands of Boyn- 
tons, by the alteration of the road,” &c. As the damages 
were allowed in one entire sum, and as the Boyntons were 
interested, as tenants in common, in each and every part of 
the land taken, it might be plausibly argued, that this order 
requested the payment of the whole amount allowed as dam- 
ages. But we need not consider this point, as it is a sufficient 
ground of defence, that upon this order, and upon the eall 
made by this order alone, and without any evidence of any 
other request made by Kellogg, the county treasurer paid over 
the whole sum received by Kellogg, as paid in compliance 
with this order, and that Kellogg paid over the same money, 
to the whole extent thus received, to the Boyntons. It is to 
be remarked that the order was for no particular sum, and 
there was nothing in the amount paid to Kellogg that gave 
him notice that he was receiving a sum greater than that 
covered by the order of the Boyntons, or that he was ta 
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retain any part of the sum which he so received, for any other 
person. It is true, that in the receipt given by Kellogg, he 
says it is “the sum allowed by the county to the within 
named Boyntons and Enoch Burrows ;’”’ and this is the only 
fact which has any tendency to charge Kellogg as holding 
any portion of this money for the plaintiff. But this is in a 
good degree neutralized by the entire language of the receipt. 
The question, it is to be remarked, is, whether upon the 
face of this instrument Kellogg admits the receipt of money 
which he was to retain for the sole and separate use of 
Burrows. 

The language of the receipt is, ‘‘received, Nov. 6, 1840, 
on this order, $108,” &c., referring to the order of the Boyn- 
tons before stated. This assumes that the money was prop- 
erly payable to the Boyntons. Kellogg presented their order 
for money, for which they might draw, and in answer to the 
call made by that order he was paid $108 by the county 
treasurer; and this sum he immediately paid over to the 
Boyntons, without any notice from the plaintiff of his claim, 
or any request to retain a part of the same for him. Having 
paid over the money, under these circumstances, Kellogg was 
discharged from all further liability. If this money was prop- 
erly drawn from the county treasury, upon the order of the 
Boyntons, the remedy of the plaintiff is to call upon the 
Boyntons for his proportionate share. If the Boyntons had 
no authority to draw the money from the county treasury, 
then no legal payment has been made by the county treas- 
urer, and the plaintiff may enforce his claim against the 
county. ‘T’aking either view of the case, the defendant is not 
liable. 

We consider the receipt of the sum of $108 by the Boyn- 
tons as a ratification of the act of Kellogg in receiving that 
sum upon their order, and that this constituted him their 
agent to that extent. And such subsequent assent obviates 
the objection to the supposed want of authority, on the origi- 
nal order, to receive the entire sum allowed as damages to all 
the tenants in common. 

VOL. XI. 23 
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It was contended that the act of the Boyntons in drawing - 
the order was a separation of the interest of the parties, and 
that the effect was to create an individual interest in the plain- 
tiff in the balance allowed as damages, after deducting the 
Boyntons’ proportionate share. Such a result might have 
‘followed from the drawing of an order upon the county 
treasurer, stating with precision that a certain proportionate 
share of the sum allowed for damages to the land of the 
Boyntons and Burrows belonged to the Boyntons, and request- 
ing the payment of a certain precise amount, as such propor- 
tionate share of the Boyntons. Upon a payment made on 
such an order, it might be said that the common interest had 
been severed, and the proportionate share of Burrows vested 
in him individually. But the present case presents no such 
state of facts. The order was general, alluded to no propor- 
tionate share, and asked payment of no particular sum. 

New trial granted. 


Anprew A. Wixutams vs. NewemianH Hoper. 


The provision in the Rev. Sts. c. 99, § 13, that when the sum, recovered against a 
defendant in an original suit, is reduced on a review, he shall have judgment for 
the difference, ‘‘ with his costs,’’ applies as well when the original judgment was 
recovered against him on a default entered through mistake of his counsel, as in 
other cases. 

The court has no authority to withhold costs from the party prevailing in a review 
granted on his petition, unless terms as to costs were imposed on him at the time 
when his petition for a review was granted. 


Writ oF review. The facts of the case appear in the 
opinion of the court, delivered by 

Dewey, J. Hodge, the defendant in review, recovered 
judgment against Williams, the plaintiff in review, at the 
June term of the court of common pleas, in 1844, for the 
sum of $304-50, upon a default. Williams thereupon filed 
his petition for a review, alleging that the default had been 
entered through mistake of his counsel, and praying also for 
a supersedeas of the execution issued on the judgment. A 
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review and supersedeas were granted. ‘The case was tried in 
this court on the writ of review, and the jury returned a ver- 
dict in favor of Hodge for $282-:07; whereupon the plaintiff 
in review filed his motion that judgment be rendered for him 
for the difference in the two sums, and for his costs, and that 


the same be set off against the original judgment recovered 


by Hodge in the original suit. 

The plaintiff in review, in support of his motion, relies 
upon Rev. Sts. c. 99, $$ 11, 13. Sect 11. “The party pre- 
vailing in the review shall recover his costs of that suit; but 
this shall not prevent the court, when granting a review upon 
petition, from imposing on the petitioner such terms as to 
costs, as they shall think reasonable.”’ Sect. 13. “If any 
sum is recovered by the plaintiff in the original suit for debt 
or damages, and that sum is reduced on the review, the origi- 
nal defendant shall have judgment and execution for the dif- 
ference, with his costs; or if the former judgment has not 
been satisfied, one judgment may be set off against the other, 
and an execution shall issue for the balance.”” This language 
is certainly broad enough to sustain the motion of the pres- 
ent plaintiff in review. Indeed, it seems open to no other 
construction. ‘The only doubt we have entertained upon the 
question arose from the consideration that the application of 
such a rule as to costs would place the defendant in the origi- 
nal suit, who had, through some laches, permitted a default, 
upon a more favorable footing than if he had tried his case 
on the original action, as, in that case, although the plaintiff 
should fail in maintaining some portion of the demand em- 
braced in his count, yet he would recover costs, and the 
defendant would not be entitled to costs, although he had 
sustained his defence as to a part of the demand. Such may 
be the effect. But this apparent evil may be always guarded 
against by the exercise of the power vested in the court by 
§ 11, to impose on the petitioner for review, when granting 
his petition, ‘‘such terms as to costs as they shall think rea- 
sonable.” 

The defendant in review insists that the court may pow 
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exercise this power, and withhold the allowance of costs to 
the plaintiff in review. We have considered this point, and 
are of opinion that this authority to impose terms as to costs 
must be exercised at the time of granting the review, and not 
after verdict in the action of review. The provisions of the 
statute requiring us to allow costs to the plaintiff in review, 
when the sum recovered in the original suit is reduced on the 
review, seem therefore to leave no discretion in the court, in 
a case like the present. Although this rule as to costs may 
sometimes operate unjustly, yet it will be perceived that it 
will operate usefully, as a salutary check upon parties taking 
judgment by default, and filing their demands er parte; as 
they do it at the peril of paying costs upon a writ of review, 
if any demands thus filed are not justly due. 

The plaintiff in review will have judgment for his costs 
in review, and such costs, with the difference between the 
sum now recovered and that recovered in the original action, 
will be deducted from the former judgment, and an execution 
issue for the balance in favor of the defendant in review. 

Byington, for the plaintiff in review. 

Hodge, pro se. 


Henry L. Hiwwt vs. Espenezer Rewes. 


R. gave to H. a receipt for ‘‘one hundred and fifty dollars, in full for contract for 
fifteen tons of hay, to be delivered to order.’’ Held, in the absence of other evi- 
dence, that this was an acknowledgment by R. that he had $160 of H.’s. moriey, 
upon an executory contract for the delivery to him of a given quantity of hay, at 
a fixed price per ton; and that, upon R.’s delivery of thirteen tons only of the 
hay, and his refusal to deliver the residue, H. might recover of him, in an action 
for money had and received, the price of the other two tons, namely, twenty 
dollars. 

In an action by H. against R. for money had and received, H. gave in evidence a 
due bill, signed by R., of this tenor: ‘‘ Due H. thirty three hundred and fourteen 
pounds of hay, at my barn, on demand;”’ and also gave in evidence, to prove the 
consideration of said due bill, a receipt, of a previous date, signed by R., in these 
words: ‘‘ Received of H. one hundred and fifty dollars, in full for contract for 
fifteen tons of hay; the hay to be delivered to order, or, if sold, to be accounted 
for with H.:’’ H. also gave evidence that he had received part of the hay men- 
tioned in the receipt, and that, when the due bill was given, there was due to him 
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the quantity of hay therein mentioned, which he had demanded of R., and which 
R. had refused to deliver. Held, that R. might give parol evidence, that before 
he gave the receipt to H., H. agreed with him for the purchase of more than 
fifteen tons of hay, at ten dollars per ton, and that when the receipt was given, 
H. agreed not to require the delivery of more than fifteen tons, if R. would then 
pay $150; that H. then paid R. that sum, and took the receipt; that H. was to 
take the hay at R.’s barn, and that R. was to sell the hay, as he might have op- 
portunity; that H. took part of the hay, and R. sold a part of it, and accounted 
with H. for the proceeds; that when the due bill was given, the quantity of hay 
therein mentioned remained in R.’s barn, and R. requested H. to take it away; 
tnat H. thereupon requested R. to take it, and R. did take it, and gave the due 
bill therefor. Held also, that on proof of these facts, H. could not maintain his 
action for money had and received. 


Assumpsir on the money counts. The following is the 
report of the trial in the court of common pleas: 

‘The plaintiff gave in evidence the following note or due 
bill: ‘Due H. L. Hill, or bearer, thirty three hundred and 
fourteen pounds of hay, at my barn in Tyringham, on de- 
mand. ‘T'yringham, July 16th, 1842. Ebenezer Rewee.’ 

“To prove the consideration of the foregoing contract, the 
plaintiff gave in evidence the paper which follows: ‘ Received, 
Hartsville, April 2d, 1842, from H. L. Hill, one hundred and 
fifty dollars, in full for contract for fifteen tons of hay; the 
hay to be delivered to order, or, if sold, to be accounted to 
said Hill. Ebenezer Rewee.’ 

“The plaintiff also introduced evidence tending to show 
that he received a part of said fifteen tons of hay; that there 
remained due to him, at the time of executing said due bill. 
3314 pounds of hay, on the contract, for which said due bill 
was given; and that he had demanded payment, which the 
defendant had refused to make. 

“The defendant offered to prove that, before the’ 2d of 
April 1842, the plaintiff made an oral contract with him, for 
the purchase of upwards of fifteen tons of hay, at $10 per 
ton; and that, on said 2d of April, the defendant engaged 
that he would not require the plaintiff to take more than 
fifteen tons, if he would then pay for that amount; that the 
plaintiff did then pay $150 for fifteen tons, and the defend- 
ant gave a receipt for it, and the plaintiff was to call and get 
‘t at the defendant’s barn, and the defendant was also to sell 
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the hay for the plaintiff, as he had opportunity; that the 
plaintiff received some of the hay, and the defendant sold 
some of it for the plaintiff, and accounted with him for the 
proceeds ; that the plaintiff, on the 16th of July 1842, had 
not removed all his hay, but that 3314 pounds thereof re- 
mained in the defendant’s barn; that the defendant called on 
the plaintiff and requested him to remove it before he should 
commence getting in his new hay, and the plaintiff then 
requested the defendant to take the hay so remaining, and 
the defendant then agreed with the plaintiff to take it, and 
did take it, and then gave the plaintiff the aforesaid due bill, 
as the consideration for the hay he so took of the plaintiff, 
and so remaining in the defendant’s barn. And the defend- 
ant contended that, on these facts being proved, an action on 
the money counts could not be supported. But the court 
rejected the evidence, and ruled, that on proof of a demand 
of the hay, and a refusal to pay, the plaintiff might recover 
the value thereof, on the money counts. 

“The defendant offered evidence tending to show that he 
tendered the hay, in payment of the due bill, when demand- 
ed; anda question arose, whether if any tender of hay was 
made, it was hay of such a quality as the plaintiff was enti- 
tled to, by virtue of the due bill. And the defendant offered 
to show that the hay, which he tendered, was of as good a 
quality as that which he received of the plaintiff, and con- 
tended that if it was, then the tender was sufficient. But the 
court ruled out the evidence, and instructed the jury, that the 
contract being in writing, the rights of the parties were to be 
ascertained by a legal construction of the writing; and that 
if the defendant relied on proof of a tender of hay, in dis- 
charge of the contract, it was incumbent on him to prove 
that the hay, which he tendered, was merchantable.” 

A verdict was found for the plaintiff; and the defendant 
alleged exceptions to the foregoing rulings and instructions of 
whe court. 

Byington, for the defendant. 

Sumner, for the plaintiff. 
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This case was decided at September term 1847. 

Suaw, C. J. It is to be regretted that a cause, involving 
s0 small an amount of, property, should have taken a course 
which will probably subject the parties to a heavy expense in 
costs. But when a cause comes before this court, upon a bill 
of exceptions, we must decide according to our view of the 
law arising upon the case made by the exceptions; and 
although facts not embraced in them may be stated by coun- 
sel, as facts existing and susceptible of proof, yet the court 
are precluded absolutely from taking them into consideration. 
To act otherwise, would be to decide a case on the viva voce 
suggestions of counsel, and not on the question presented by 
the record. 

This case first came before the court in 1844, on a bill of 
exceptions, by which it appeared, that on the trial, the plain- 
tiff began by offering a receipt given by the defendant to the 
plaintiff, April 2d 1842, acknowledging the receipt of $150, 
on a contract for fifteen tons of hay, to be delivered to order, 
or, if sold, to be accounted for to the plaintiff. The plaintiff 
then offered a paper dated July 16th 1842, to this effect: Due 
to H. L. Hill, or bearer, 3314 pounds of hay, at my barn in 
Tyringham, on demand. ‘The plaintiff then offered evidence 
to prove a demand of the last quantity of hay by. the plain- 
tiff, and a refusal by the defendant to deliver it, and insisted 
that, upon such proof, he was entitled to recover. But the 


court rejected the evidence, and decided that if given, the 


action could not be maintained on the money counts. The 
question was upon the correctness of these decisions. 

The view which we took of the case, as then presented, 
was this: That the receipt of April 2d was manifestly an 
acknowledgment of the receipt of so much of the plaintiffs 
money, upon an executory contract to deliver a given quan- 
tity of hay at a fixed price. Then the rule is very well 
fixed, that where money is paid on an executory contract to 
deliver goods, or transfer stock, or the like, in future, and the 
contracting party fails to perform, it is in the election of the 
other party to treat the contract as rescinded, to disaffirm it, 
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and recover back his money, as money paid upon a consider- 
ation which has fajled; or to affirm the contract, and recover 
damages for the non-performance. Dutch v. Warren, 1 Stra. 
406, and more accurately stated by Lord Mansfield in 2 
Bur. 1010. If, therefore,.the defendant had failed wholly in 
the performance of his contract to deliver the hay, the plain- 
tiff might disaffirm the contract, and recover back the money 
advanced, as money paid on a consideration which had failed, 
and held by the defendant to the plaintiff’s use. And in 
modern times, it has been held, that where the contract fails 
in part, if it be a precise and definite part, capable of being 
ascertained by computation, a corresponding part of the pur- 
chase money may be recovered back, although the bargais or 
contract is in form entire. Johnson v. Johnson, 3 Bos. & 
Pul. 162. Parish v. Stone, 14 Pick. 198. Miner v. Brud- 
ley, 22 Pick. 457. . 

The contract being for the delivery of a quantity of hay 
at a fixed price, and all of one quality, the price per ton fixed 
the price per pound. If then a part of the hay was delivered, 
according to the contract, but a precise and definite part re- 
mained undelivered, and the defendant, without justification 
or excuse, refused to deliver the other part on demand, the 
court were, of opinion, that a corresponding portion of the 
money advanced, capable of being ascertained by computa- 
tion, might be recovered back. 

The court were then called on to consider the effect of the 
paper, due bill, or memorandum of July 2d. The word 
“due,” in a memorandum given by one to another, when 
apphed to money, payable at a day certain, or on demand, 
will be construed to constitute an acknowledgment of debt 
to the amount, and an implied, if not an express, promise to 
pay it, in the manner stated. But the same term, when ap- 
plied to an article of merchandize, is to some extent equivo- 
cal and ambiguous, and its effect may depend upon the exist- 
ing relations between the parties. Standing alone, and with- 
out other facts proved, it would seem to be an original 
contract to deliver the articles stipulated ; but not negotiable, 
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although the word “bearer” is inserted, because not for 
money. But here, where it was shown, by evidence aliunde, 
that there was a previous, open, executory contract for the 
delivery of hay, not distinguishable in quality from the hay 
mentioned in the due bill, we were of opinion that it would 
be competent for the defendant to show that the whole fifteen 
tons, less 3314 pounds, had been delivered, on which it would 
be reasonable to conclude that the memorandum was a writ- 
ten acknowledgment, that so much of the executory contract 
remained to be performed. ‘The fact, that such a previous 
executory contract was in writing, was accidental; but we 
think it would have been competent to show, by parol evi- 
dence, that such a contract had existed, and had been per- 
formed in such part only, in order to give effect to a written 
paper, expressed in equivocal terms, and that it is within the 
rule of admitting parol evidence of existing facts and rela- 
tions, in order to show the true intent of the parties. Peisch 
v. Dickson, 1 Mason, 9. So it has been held, that where 
words are used in a peculiar or technical sense, parol evidence 
is admissible of the sense in which they are used in a partic- 
ular section of country, or in the trade and business in which 
they are used, in the contract to be construed. Such evidence 
is admissible to give effect to words of doubtful or double 
meaning ; as that, in a particular section of country, where 
rabbits were raised, a thousand of rabbits shall be understood 
to be twelve hundred, that is, a hundred dozen. Smith v. 
Wilson, 3 Barn. & Adolph. 728. But there was the less 
reason to consider these rules particularly, because here was 
evidence that such a prior executory contract had existed, and 
whether it had been executed in whole or in part, was a ques- 
tion of fact for the jury; and therefore the evidence of refusal 
to deliver the 3314 pounds was admissible ; and if the original 
contract remained unperformed to that extent, the jury should 
have been instructed that the memorandum might be re- 
garded, not as a new, original, and independent contract to 
deliver hay, but*as an acknowledgment that the original con- 
tract remained unperformed pro tanto, and therefore such 
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refusal to deliver the hay on demand was a refusal to perform 
the original contract, which might, as to that part, be disaf- 
firmed; in which case, the plaintiff might recover back the 
consideration pro tanto. A new trial therefore was ordered 
at the bar of the court of common pleas. 

The cause now comes before us upon another bill of ex- 
ceptions, taken at the trial which was ordered in the former 
case. No amendment was made in the declaration, and it 
was again tried on the money counts only. It is much to be 
regretted, that the particular grounds of the former decision 
were not before the court of common pleas and the counsel 
at the second trial, as it is now said they were not. When 
the decisions of one court are revised in another, and the 
cause is sent back for trial, it is almost impossible to try it in- 
telligibly, unless the particular grounds and reasons of the 
previous decision are understood. 

On the last trial, the plaintiff offered in evidence the same 
documents as heretofore stated, but in a different order. He 
first offered the memorandum or due’ bill of July 16th, ap- 
parently as an original and substantive contract for the 
delivery of the quantity of hay specified, and the previous 
receipt of 2d April, of $150, as evidence of the consideration 
for such new contract. If this were the ground upon which 
he placed his case, although he might thereby establish a 
good right of action for damages, on showing a breach, yet 
he could not recover for money had and received, for reasons 
apparent in the former part of the case. ‘There was no 
money had and received, no failure of consideration, but 
simply a breach of the performance of a contract to deliver 
merchandize. But this is not the ground on which we now 
decide. 

A new element is now introduced into the case, which 
changes its legal aspect. On the last trial, the defendant 
offered to prove that there was a verbal promise by the plain- 
tiff to him, prior to April 2d, to take a larger quantity of hay 
at $10 a ton, but that it was then agreed to fix it at fifteen 
tons, the plaintiff paying the amount in advance; that the 
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plaintiff was to call at the defendant’s barn, and get it, as he 
wanted it; and that the defendant was to sell it for the plain- 
tiff, as he had opportunity, and account for the proceeds. All 
this, except the prior verbal agreement, which is immaterial, 
substantially appears in the receipt itself. But the defendant 
also offered to prove, that the plaintiff received part of the 
hay, that the defendant sold a part and accounted for the 
proceeds, and that on July 16th the plaintiff had not removed 
all his hay, but that 3314 pounds remained in the barn, and 
the defendant called on the plaintiff to remove it, before he 
commenced getting in his new hay; that the plaintiff then 
proposed to the defendant to take the remaining hay himself; 
that the defendant agreed to take it, and did take it, and then 
gave the note or due bill before stated, for the like quantity 
of other hay, in consideration for the hay thus taken. On 
these facts being proved, the defendant contended, that the 
plaintiff could not maintain the action on the money counts. 
But the court rejected the evidence, and directed the jury, 
that upon a demand of the hay and a refusal to pay, the plain- 
tiff had a right to recover the value of the hay, on the money 
counts, and a verdict was returned for the plaintiff. To these 
decisions the plaintiff excepts. 

For the purposes of this inquiry, we are to consider the 
evidence, which was offered and rejected, as having the same 
effect as if the facts which it tended to prove had been 
proved. 

Had these facts heen proved, the court are of opinion that 
the action on the money counts could not have been main- 
tained. The original receipt of $150 would be fully dis- 
charged. It would have been shown that that contract had 
been fully performed. There would then be no room to 
rescind, no failure of consideration, and no part of that sum 
recoverable back, as money had and received to the plaintiff’s 
use. As a contract to deliver hay, the plaintiff, on the proof 
of a breach, would recover damages, but such damages might 
be for more or less than the price originally given by the 
plaintiff to the defendant; it inust be the damage actually 
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sustained by the plaintiff by the breach of the contract, esti- 
mated on the usual principles. 

If, as the plaintiff avers, the defendant refiisetls on demand, 
to deliver the hay, (of which we give no opinion,) it is quite 
certain that he had a good cause of action, either upon the 
disaflirmance of the old contract, or, if that was performed, 
then upon the new contract given in satisfaction. The case 
then shows the propriety and importance, where the evidence 
is somewhat complicated, and may, upon a close examination, 
bring the case within one or another of the technical rules of 
law, which require the allegata and the probata to correspond, 
of inserting such counts in the declaration as his evidence 
will support ; whether it presents his case in one or another 
of the aspects it may assume in the trial. Here the evidence 
must have proved one of two promises; either the implied 
one to refund money which the defendant had received, and 
could not justly retain, or an express one to deliver hay on 
demand ; and, quacunque via data, the plaintiff must have 
recovered on one or the other, on proof of a breach. 

An exception was taken to the instruction of the court, 
that the defendant must prove that the hay he tendered was 
merchantable ; but on this we give no opinion. 

New trial to be had in this court. 


Evans Royce vs. Davin Barnes. 


An action on a promissory note made payable on time, with interest, cannot be 
defeated by proof that it was antedated by mistake, and not fraudulently. 

When the holder of a note, that is made payable to himself or bearer, puts it into 
the hands of an agent for collection, and the maker, when called on by the agent 
for payment, asks for time, and promises to pay it, and at the same time states 
that he has demands against the principal, which ought to be applied on the note, 
he is liable to an action on the note brought by the agent, in his own name, during 
the life time of the principal; and such action does not abate by the death of the 
principal. But he is entitled to the same right of set-off, in such action, as if the 
action had been brought in the name of the principal. 
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AssumPsiT on a promissory note for $100, dated June 19th 


1839, signed by the defendant, and payable to Williams A. 


Royce, or bearer, in one year from date. The defendant 
pleaded the general issue, and filed a specification of his 
defence. He also filed in offset an account against Williams 
A. Royce. 

At the trial in the court of common pleas, before Colby, J. 
the defendant introduced evidence tending to prove the mat- 
ters set forth in his specification of defence, viz. that the note 
was antedated ; that the property in the note was in W. A. 
Royce, the original promisee ; that the plaintiff was only the 
agent of said promisee, at the time of the commencement of 
this action ; and that said promisee had since died. He also 
introduced evidence tending to prove his account filed in offset. 

The plaintiff then introduced evidence tending to prove 
that he called on the defendant for payment of the note, and 
that the defendant asked for further time for payment thereof, 
and said he would pay it,.stating, at the same time, that he 
had demands against Williams A. Royce, the promisee, 
“which ought to apply on the note.” | 

Upon this evidence, the defendant’s counsel asked the judge 
to instruct the jury, that if they should find that the property 
in the note was in said Williams A. Royce, at the commence- 
ment of the action, and that the plaintiff was only his agent 
to receive payment thereof, and that said Williams A. was 
dead, then the present action could not be maintained. 

The judge instructed the jury, that if the note was nego- 
tiated to the plaintiff, after it was overdue, or if, at the time 
of the commencement of this action, the property in the note 
was in Williams A. Royce, and the plaintiff was only his 
agent, or had only a naked authority to collect or sue it, the 
plaintiff might maintain this action; but that the defendant, 
in either case, might avail himself of all matters in defence, 
of which he could have availed himself if the action had 
heen brought in the name of said Williams A.; and that if 
said Williams A. was living when the action was commenced, 
it could not be abated by his death afterwards. 

VOL. XI. 24 
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The judge also instructed the jury, that if the note was 
antedated by mistake, they might correct the mistake, but if 
it was antedated fraudulently, the plaintiff could not recover. 

The jury returned a verdict for the plaintiff, for the amount 
of the note, deducting therefrom the amount of the account 
filed in offset by the defendant. Exceptions were alleged, 
by the defendant, to the foregoing instructions. 

H. Hubbard §& Twining, for the defendant. The plaia- 
tiff, being a mere depositary or other bailee of the note, which 
was never negotiated, cannot maintain an action thereon in 
his own name. Sherwood v. Roys, 14 Pick. 172. Gunn v. 
Cantine, 10 Johns. 387. Thatcher v. Winslow, 5 Mason, 
58. The plaintiff’s authority was revoked by the death of 
W. A. Royce, and he could not afterwards prosecute the 
action. Harper v. Little, 2 Greenl. 14. 2 Kent Com. 
(3d ed.) 645, 646. 

Merwin, for the plaintiff, relied on Little v. Obrien, 9 
Mass. 423, and Beekman v. Wilson, 9 Met. 434. 

Wipe, J. The only question of any difficulty in this 
case is, whether the plaintiff was legally authorized to com- 
mence the action in his own name; for if he was, we think 
it very clear that the writ was not abated by the death of 
Williams A. Royce ; nor was it any valid objection that the 
note in suit was antedated by mistake, and not fraudulently. 

As to the main question, the objection is, that the property 
in the note sued was in Williams A. Royce at the com- 
mencement of the action, and that the plaintiff was his agent, 
and had only authority to sue and collect it for him. This 
objection would be supported by the cases cited by the 
defendant’s counsel, but for the evidence reported, which was 
introduced by the plaintiff’s counsel. That evidence tended 
to prove, and it has not been questioned that it did satisfac- 
torily prove, that the plaintiff, before commencing the action, 
called on the defendant for the payment of the note, and that 
the defendant asked for further time for payment, and then 
promised the plaintiff to pay it. After this promise, we think it 
was not competent for the defendant to question the plaintiffs 
right to sue in his own name. 


>- 
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In the case of Gunn v. Cantine, 10 Johns. 389, it was 
intimated by the court, that if there had been ‘an express 
promise by the defendant to pay the money to the plaintiff,” 
the action would have been sustained. Considering, as we 
do, that such a promise was proved in this case, we think the 
action is well sustained, and that the instructions to the jury 
were substantially correct. No injustice has been done to the 
defendant, by the ruling of the court or the verdict of the 
jury. He was allowed to avail himself of all matters in 
defence, which he might have done if the action had been 
brought-in the name of Williams A. Royce, the original 
promisee. : 

The jury allowed the defendant all he claimed by way of 
set-off ; so that full justice has been done. And a new trial 
ought not to be granted for any verbal inaccuracy or defect 
in the instructions, not affecting the merits of the case, if any 


such there are. 
Haceptions overruled. 


Netson Strone vs. BusHrop Bucx & others. 


A promissory note, signed by A. as principal, and by B. and C. as sureties, was made 
payable to the order of M. and placed in his hands fora special purpose, which 
was not effected: M. afterwards, with the consent of A., but without the consent 
or knowledge of B. and C., indorsed the note to an officer, as security for prop- 
erty, attached by him as the property of a corporation of which M. was the treas- 
urer andagent. Held, in a suit on the note, brought by the officer against A., B. 
and C., that M. was a competent witness for the defendants. 


Assumpsit by the indorsee of a joint and several promissory 


note for $1560, signed by Bushrod Buck, as principal, and 


Asahel Buck, jr. and Seymour Wilcox, as sureties, dated De- 
eember 5th 1842, and payable, on the Ist of August 1843, to 
the order of Henry Marsh. ‘Trial before Shaw, C. J. whose 
report thereof was as follows: 

The defence was, that the note was not given to Marsh for 
any valuable consideration, but that it was entrusted to him 


LE hae 


280 BERKSHIRE. 


Strong v. Buck & others. 


for a special purpose, to wit, to be applied in satisfaction of 
an outstanding judgment, for a large amount, against Bushrod 
Buck, Asahel Buck, jr. and one Jordan, either by delivering 
the note to the judgment creditors, in part satisfaction of the 
judgment, or by raising money upon it, and applying the 
money in like manner; a valuable equity of redemption of 
said Bushrod Buck having been attached on the writ upon 
which said judgment was rendered. 

The defence further was, that the said Marsh could not 
succeed in thus applying the note, and that he afterwards, 
with the consent of the said Bushrod Buck, but without the 
consent or knowledge of the said Asahel Butk, jr. and Sey- 
mour Wilcox, indorsed and passed the note to the plaintiff, 
then a deputy sheriff, as security for $1000, for property 
attached by the plaintiff as the property of the Ashuelot 
Manufacturing Company, of which the said Marsh was a 
principal stockholder, and also the treasurer and managing 
agent. 

The defendants offered the deposition of said Marsh. ‘The 
plaintiff objected to him, as interested, and relied, in support 
of the objection, on the facts above stated, indicating the 
relation in which said Marsh stood to the parties. ‘The ob- 
jection was overruled, the deposition was admitted and read, 
and a verdict returned for the defendants, which is to be set 
aside, and a new trial granted, if the court are of opinion that 
the deponent was an incompetent witness. 

Kellogg, for the plaintiff. 

Bishop §& Byington, for the defendants. 

Wipe, J. Upon the facts reported, we are all of opinion 
that the deposition of Henry Marsh, who was the indorser of 
the note in suit, was competent evidence and rightly admitted. 
The witness stood indifferent; for whichever party might 
prevail on this suit, the witness would be responsible to the 
other party for the amount due on the note sued. 

It has been argued that if the plaintiff prevails, the wit- 
ness would be liable for the costs of this suit, and not if the 
defendants prevail. The same objection to the competency 
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of a witness was made in the case of Jlderton v. Atkinson, 
7 T. R. 480, and was overruled. And a similar objection 
was overruled in Birt v. Kershaw, 2 East, 458. It was held 
that the witness was competent, as he stood indifferent as to 
the sum in dispute between the parties; and that his being 
liable to pay the costs of suit to one party, and not to the 
other, did not render him incompetent. There are, however, 
conflicting decisions on this point, (1 Greenl. on Ev. $ 391, 
and note,) upon which it is not necessary to express an opin- 
ion. For we hold that the witness is not hable to either 
party for the costs of this action. Bushrod Buck was the 
principal promisor, and the other two defendants were his 
sureties ; and if the sureties can recover the costs of this suit, 
it must be against their principal; and he has no right to 
recover over against the witness, as the witness indorsed the 
note to the plaintiff with the consent of Buck, the principal. 

The defendants are in no sense the sureties of the witness, 
but he was their surety, being an accommodation indorser for 


their benefit. 
Judgment on the verdict. 


—_—_—__—- 


Levi Crirrenton, Jr. vs. CHartes C. ALGER. 


An action by the owner of a mill privilege, and a mill used for carrying on the busi- 
ness of tanning hides, for disturbing him in said business, by washing iron ore in 
the stream above his mill, and thereby filling up his mill pond with dirt and rub- 
bish, and causing dirt and rubbish to be carried into the vats containing his hides, 
is an action respecting an easement on real estate, within the meaning of St, 1840, 
ce. 87, § 1, and original and exclusive jurisdiction thereof belongs to the supreme 
judicial court. 


TRESPASS UPON THE CASE. 

The first count in the declaration alleged that the plaintiff 
Was owner and occupant of an ancient mill privilege on a 
stream of water in Richmond, and a mill thereon, in which 
he carried on his trade as a tanner and currier, for many years, 
and that the defendant, at divers times, had washed a large 
quantity of iron ore in the stream above said mill, and had 


thrown great quantities of gravel, dirt and rubbish into said 
24 * 
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stream, whereby the plaintiff’s pond, raised by his dam, was 
continually filled. up with dirt and gravel, and his troughs, 
which were used for carrying water upon his water wheel, 
/ Were worn out, and great quantities of dirt, sand and rubbish 
were carried upon his hides and skins, so as greatly to injure 
and disturb him in his aforesaid trade. 

The second count alleged that the plaintiff was seized in 
fee of an ancient mill or mill privilege, situated on a stream 
in Richmond, ‘together with an ancient dam to raise a head 
of water sufficient for the purposes of said mill, and of his 
business as a tanner and currier of hides, and of having the 
whole water of said stream flow into his pond, as it would 
naturally do, without obstruction or defilement, as ancient 
rights and privileges appurtenant to said mill; and there, by 
means of his said rights and privileges, was accustomed to 
carry on the business of tanner and currier, as aforesaid, as he 
lawfully might: Yet the defendant, well knowing the prem- 
ises, but contriving,” &c. “unjustly set up, on the stream 
aforesaid, above the plaintiff’s dam, a place for washing iron 
ore, and did wash a large quantity, to wit, 10,000 tons of iron 
ore, at said place, and thereby caused great quantities of 
gravel, sand, dirt and rubbish to flow down said stream and 
into the said pond of the plaintiff, and into the troughs used 
by the plaintiff to carry water upon his wheel, and into the 
vats and other receptacles of the hides in process of tanning 
by the plaintiff,” &c. 

The action. was commenced in the court of common pleas, 
at February term 1844, and at the October term 1844, it was 
submitted to referees, before whom the parties appeared. on 
the 3d of October 1845. At the hearing before the referees, 
the defendant objected that by St. 1840, c. 87, $ 1, the court 
of common pleas had no jurisdiction of the action, and con- 
sequently that the referees had none. It was agreed, how- 
ever, that the hearing should proceed, and the question of 
jurisdiction be referred to the court. An award in favor of 
the plaintiff was made and returned to the court. The de- 
fendant then moved that the action should be dismissed for 
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want of jurisdiction. Whereupon the court, held by Wells, 
C. J. ordered the action to be dismissed, with costs to the 
defendant; and the plaintiff alleged exceptions. 

Bishop & H. W. Taft, for the plaintiff. 

F’. Chamberlain, for the defendant. 

Hussarp, J. This case comes before us upon exceptions 
to the ruling of the court of common pleas, dismissing the 
action from that court, for want of jurisdiction. And the 
only question is, whether the plaintiff’s action respected an 
easement belonging to his real estate. This depends on his 
declaration, which contains two counts. ‘These counts, we 
think, set out substantially the same legal rights of the plain- 
tiff, and the same injuries by the defendant. And if these 
rights create an easement on the estate of the defendant, 
then the case is not within the jurisdiction of the court of 
common pleas, and the judgment of that court was correct. 

The plaintiff’s counsel have argued that this was an injury 
to the plaintiff ’s personal estate, and to the realty itself, and 
not an injury to the easement. But this position, though 
ingenious, cannot be maintained. ‘The injury to the personal 
estate is consequential ; and if the defendant had a right to 
use the stream for washing ore, then, though the plaintiff’s 
personal property was injured, he could maintain no action 
for such injury, because the defendant’s act was lawful. No 
trespass has been committed upon the plaintiff, and his realty 


_ has not been disturbed. The injury, therefore, is a violation 


of the plaintiff’s right to receive the water in its natural 
course from the defendant’s close, free from foreign mixtures 
of dirt and ore, which fill up his pond and injure his skins and 
hides by impure matter. This is an unlawful obstruction of 
nis right to the water in its natural state, and is not dis- 
tinguishable from the case of Cary v. Daniels, 5 Met. 236, 
which was thoroughly examined. ‘There the defendant, by 
erecting a dam, threw back water upon the plaintiff’s wheel, 
and obstructed the use of it, by checking the regular flow of 
the water from the plaintiff’s premises; the defendant being 
below the plaintiff on the stream. Here the defendant is 


284 BERKSHIRE. 


Crittenton v, Alger. 


above, and obstructs the water by the impure mixtures, and 
by filling the plaintiff’s pond. The injuries are similar in 
their nature, anc are both violations of easements. As in this 
case, so there, it was contended that the plaintiff’s right was 
not an easement, but that a natural watercourse was parcel 
of the premises, and not a mere easement or appurtenance. 
But the learned judge, in giving the opinion of the court as 
to the right of the owner to the water, as running through his 
own land, and his right to have the stream flow from his 
neighbor’s land to his own, without obstruction or diversion, 
says, ‘“‘the right which a party has to the use of water flow- 
ing over his own land is undoubtedly identified with the 
realty, and is a real or corporeal hereditament, and not an 
easement ; but the right of a party to have the water of a 
stream or watercourse flow to or from his lands or mill, over 
the land of another, is an incorporeal hereditament and an 
easement, or a predial service, as defined by the civil law. 
And it is immaterial whether the watercourse be natural or 
artificial, or whether the right is derived er jure nature, or 
by grant or prescription.” And we entertain no doubt of the 
correctness of this position. 

In the present case, there were the respective estates of the 
plaintiff and defendant; the dominant tenement in the mill 
and tannery of the plaintiff, and the servient tenement in 
the land of the defendant. The plaintiff claims the flow of 
water from the defendant’s land, unobstructed and undefiled ; 
and that right, if established by him, is an easement in the 
defendant’s Jand. It is that species of property or right in 
another man’s property, and his use of it, which is known 
and treated as an easement, and, as such, is the subject of 
legal protection. ‘This right, the plaintiff contends, has been 
injured; and St. 1840, c. 87, distinctly confers upon this 
court the exclusive jurisdiction in the trial of such rights, by 
giving it such jurisdiction of ‘all actions respecting ease- 
ments on real estate.” Following, therefore, the authority of 
Cary v. Daniels, which we do not wish to disturb by the 
adoption of nice distinctions, which neither justice nor sound 
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policy require, we are of opinion that the judgment of the 
court of common pleas was correct, and ought to be affirmed. 
Exceptions overruled. 


James Wituson vs. James Foor. 


When a note is signed by several promisors, though part of them are sureties for tne 
other, yet if that does not appear on the face of the note, the promisee does not 
discharge the sureties, by giving time to the principal debtor, unless he has 
knowledge, at the time of so doing, that they were sureties: And such knowledge 
is not to be presumed in favor of the sureties, but must be proved. 


Assumpsir on the following note: ‘ Pittsfield, 16th Octo- 
ber 1837. One year from date, for value received, we jointly 
and severally promise to pay to James Wilson, or bearer, five 
hundred dollars and interest. Lemuel Green. 

Henry Root. 
James Foot. 
Levi Bebee.” 

At the trial in the court of common pleas, before Wells, 
C. J. after the plaintiff had proved the execution of the note, 
the defendant offered to prove that he, with Henry Root and 
Levi Bebee, was a surety on the note; that previously to the 
time when the note became payable, said Root and the 
defendant had a conversation, and Root agreed to see that 
Green (the maker of the note) should have the money and 
pay the note at maturity; that Root did assist Green in ob- 
taining the money, and that when the note became payable, 
Green went, with the money, to the plaintiff, and told him 
he had come to take up the note, and offered so to do; that 
the plaintiff thereupon said he did not want the money, that 
he had no use for it, that he liked the note, and if Green 
would let it run longer, and use the money himself, the plain- 
tiff would give him four weeks’ notice before he would call 
on him for payment ; that Green agreed to keep the money 
and use it on these terms; that neither Green nor the plain- 
tiff gave the sureties any notice that the note was not paid, 


286 BERKSHIRE. 
Wilson v. Foot. 


for several years; that Green, when the note became payable, 
was solvent, and that the sureties had no notice that the note 
was unpaid, until after Green had become insolvent; that the 
plaintiff called on said Bebee and Root, and agreed that, in 
consideration of their letting him have a certain amount of 
money, he would give them a receipt therefor, and not indorse 
it on the note, and that he would not call on them, for a year 
or two, for the money on the note; and that, in the mean 
time, he would commence a suit against the defendant, with- 
out making any indorsement, upon the note, of the sums paid 
by said Root and Bebee; and that this suit was accordingly 
commenced. 

The judge ruled that these facts, if proved, would not con- 
stitute a defence to this action. A verdict was returned for 
the plaintiff, and the defendant alleged exceptions to the 
judge’s ruling. 

Merwin, for the defendant. 'Though a surety is not dis- 
charged by mere delay of the creditor to call on the principal 
debtor for payment, yet if the creditor give time to such 
debtor, in pursuance of a valid agreement, the surety is dis- 
charged. Story on Bills, $$ 425-427, and cases there cited. 
The plaintiff’s request that Green would keep and use the 
money, and his promise to give Green four weeks’ notice, 
before calling on him for payment, constituted a good and 
sufficient consideration for Green’s keeping the money. See 
2 Kent Com. (3d. ed.) 465. Greely v. Dow, 2 Met. 176. 
Gould v. Robson, 8 East, 576. 

H. Hubbard & Colt, for the plaintiff. The evidence 
which was offered at the trial would not have shown such an 
agreement of the plaintiff to give time to Green, as would 
have barred an action brought immediately afterwards by the 
plaintiff against him. There was no consideration for the 
agreement which the defendant offered to prove. 

Besides; the offered evidence would not have proved that 
the plaintiff knew that the three last signers of the note were 
sureties of Green, nor that Root and Bebee had made provis- 
1on for the payment of the note by him. Therefore it would 
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not have shown any bad faith, on the plaintiff’s part, towards 
the sureties. See Commercial Bank v. French, 21 Pick. 489. 

Hussarp, J. Upon the facts offered to be proved, the 
defendant contends, that the plaintiff, the promisee of the note 
declared on, entered into an agreement with the promisor to 
extend the time of its payment, by reason of which the 
defendant, who was a surety only, is discharged ; the principal 
having subsequently become insolvent. 

It is admitted that mere delay and indulgence on the part 
of the creditor will not discharge a surety. To effect such a 
discharge, there must be a binding agreement between the 
creditor and the principal debtor, that he will not proceed 
against him, which agreement can be enforced at law. 

Whether the facts offered to be proved in the present case 
would constitute such an agreement, or whether there was 
any such consideration moving between the parties, as the 
law would sustain, are questions perhaps not wholly free from 
doubt. But there being another ground upon which the case 
may be determined, we do not judge it necessary to settle 
whether the facts, if proved, would constitute a good defence. 

We are of opinion that the defendant cannot prevail in his 
defence, because the fact, that the three signers of the note 
with Green were merely sureties, does not appear to have 
been known to the plaintiff. The note disclosed no such 
relationship, and no evidence was offered to prove a knowl- 
edge of it by the plaintiff. And such knowledge is not to 
be presumed in favor of the defendant. If he relies upon the 
fact, he must prove its existence. 

The parties are to be treated agreeably to the circum- 
stances in which they have represented themselves to stand, 
viz. as joint principals. The holder of the note had a right 
to treat them as such, as they had disclosed, upon the con- 
tract, no other relation. 

As all the signers of the note stand in the light of joint prin- 
cipals, the agreement offered to be proved between Green and 
the plaintiff can have no effect to discharge the other joint 
promisors. An agreement not to call upon one joint promisor, 


. 
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whether for a limited time, or not at all, although ex- 
pressed in the form of a covenant not to sue, will not avail the 
other promisors. Such an agreement or cuvenant is merely 
personal, upon which the party might have his separate rem- 
edy in case of a breach of it. It cannot be pleaded nor 
offered in defence, as a release, by the other principals. Story 
on Bills, $¢ 430. Oxford Bank v. Haynes, 8 Pick. 423. 

To bind the holder of a note to the legal consequence of 
discharging the sureties to it, by acts of forbearance and 
agreement not to sue the principal, he must have a knowl- 
edge of the relation in which he stands, before he shall be 
thus affected, if, upon the contract itself, the parties hold 
themselves out as principals. 

As between the promisors themselves, a different rule pre- 
vails. When one of them is sued, he may prove that he was 
a surety, though the fact that he was such does not appear 
upon the note, and had not been communicated to a co-surety ; 
because the obligation to contribute is not the result of a con- 
tract between them, but rests upon the legal habilities grow- 


ing out of such relation. 
Exceptions overruled. 


Turopore S. CranpDALL vs. George W. Suaiw & wife. 
A prochein ami, as such, is not liable to costs. 


Tue plaintiff was an infant, and brought this action by 
Abram Anthony, his next friend. On the trial in the court of 
common pleas, before Wells, C. J. a verdict was returned for 
the defendants, and they thereupon moved “that judgment 
be rendered in their favor, against said Anthony, for costs, and 
that a writ of execution, or an attachment, or some order or 
process be made for the collection of said costs; the said 
Crandall being a minor, and poor, and unable to pay the same.’ 
The judge decided that the motion should not be granted, 
and the defendants alleged exceptions to the decision. 
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Byington & Harmon, for the defendants. A prochein ame 
1s liable to costs, if he fails in the suit, and may be proceeded 
against by attachment, if he refuses to pay them. 2 Sellon’s 
Pract. 67. 3 Steph. N. P. 2067. Slaughter v. Talbott, 
Willes, 190. F%nley v. Jowle, 13 East, 6. Bac. Ab. In- 
fancy & Age, K. 2. 1 Hullock on Costs, (2d ed.) 231. 
Crossen v. Dryer, 17 Mass. 222. 2 Troubat & Haly’s 
Pract. 466. ‘Though it was decided, in Smith v. Floyd, 1 
Pick. 275, that an infant was liable to costs, yet it does not 
follow that the prochein ami is not also liable; and in Blood 
v. Harrington, 8 Pick. 552, where a prochein ami was ad- 
mitted, by way of amendment, to prosecute an action com- 
menced by an infant in his own name only, Parker, C. J. said 
such prochein ami was “answerable for costs from the be- 
ginning.” 

Robinson &§ Sayles, for Anthony. Whatever may formerly 
have been, or now is, the law of England respecting an 
infant’s liability to costs, it is settled, in this Commonwealth, 
that he is hable therefor, though he sues by prochein ami. 
Smith v. Floyd, 1 Pick. 275. And as judgment for costs 
must be rendered against the infant, there cannot be another 
judgment against the prochein ami. 'The case of Crossen v. 
_ Dryer, 17 Mass. 222, merely decided that a prochein ami was 
a plaintiff, within the meaning of St. 1784, c. 28, -$ 11, which 
required the plaintiff, or his agent or attorney, to indorse an 
original writ, whereby he would become responsible for costs. 
But by the law now in force, (Rev. Sts. c. 90, $ 10,) no 
plaintiff who is an inhabitant of the state, is required to in- 
dorse a writ, or to procure an indorser, except by special order 
of the court. 

The dictum cited from 8 Pick. was on a point not aa 
and was wholly extrajudicial. 

Wivve, J. The defendants claim costs against the pro- 
chein ani, on the ground that the plaintiff, being an infant, is 
not liable therefor; and this claim seems to be supported by 
the English practice. But our practice has been different, 
and is conformable to our statutes regulating the recovery of 
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costs. By the Rev. Sts. c. 121, $ 1, it is provided that ‘in 
all civil actions, the party prevailing shall recover his costs 
against the other party, except in cases in which a different 
provision is made by law.” And so was the law previously 
to the revised statutes. By St. 1784, c. 28, $ 9, it was provided 
that ‘in all actions, as well those of qui tam as others, the 
party prevailing shall be entitled to his legal costs against the 
other.”’ According to the language and clear meaning of this 
statute, the court held, in Smith v. Floyd, 1 Pick. 275, that 
an infant plaintiff was liable to costs. And we can have no 
doubt of the correctness of that decision. The statute would 
admit of no other construction. 'The infant was plaintiff, and 
was therefore liable by the express language of the statute. 
It was said, in that case, that after judgment against the 
infant plaintiff, the defendant might proceed against the pro- 
chein ami. But he had indorsed the writ, and was liable, not 
as prochein ami, but as indorser. And in all cases, if the 
defendant doubts the ability of the infant to pay costs, the 
prochein ami may be compelled to indorse the writ, or to 
procure a sufficient indorser, or to become nonsuit. 

It is said in Blood v. Harrington, 8 Pick. 552, that a pro 
chein ami is answerable for costs. But that dictum is incon- 
sistent with the decision in Smith v. Floyd, and is not sup- 
ported by any statute on the subject of costs. 

E'xceptions overruled. 


Apram AntTuony vs. GrorceE W. Suiaip & wife. 


A., who had agreed with a town to support, for a specified time and for a fixed sum, 
all the town paupers, in sickness and in health, brought an action against S. 
for assaulting and beating one of the paupers, whereby A. was put to increased 
expense for the pauper’s cure and support. Held, that the action could not be 
maintained. 


Suaw, C. J. The case stated in the plaintiff’s declaration 
is this: He was a contractor for the support of all the poor of 
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the town of Adams, at a fixed sum per annum, and undertook 
to support them, in sickness and health, at his own risk: The 
defendant’s wife committed an assault and battery upon one 
of the town paupers, by means of which he was hurt, and the 
plaintiff was put to increased expense for his cure and support. 

The court of common pleas decided that this action, if the 
facts alleged in the declaration were proved, could not be 
maintained ; and exceptions were alleged by the plaintiff. 
We are of opinion that this decision was right. It is not by 
means of any natural or legal relation between the plaintiff 
and the party injured, that the plaintiff sustains any loss by 
the act of the defendant’s wife, but by means of the special 
contract by which he had undertaken to support the town 
paupers. ‘The damage is too remote and indirect. If sucha 
principle be admitted, we do not see why the consequence 
would not follow, as stated in the argument for the defendants, 
that in a case where an assault is committed, or other injury 
is done to the person or property of a town pauper, or of an 
indigent person who becomes a pauper, the town might main- 
tain an action, with a per quod, for damages. That there 
is no precedent for such an action, where there must have 
been many occasions for bringing it, if maintainable, is a 
strong argument against it. Lamb v. Stone, 11 Pick. 527. 

Exceptions overruled. 
Robinson & Sayles, for the plaintiff. 
Byington, for the defendants. 


Ropert SturtTevant & another vs. Meivin Bowker & otners. 


A widow’s waiver of the provision made for her in her husband’s will, and her cluim 
of dower in his estate, whereby his intentions are essentially frustrated, and the 
intended proportions of the devises to his heirs are destroyed, furnish no ground 
for revcrsing a decree of the judge of probate allowing the will. 


Tis was an appeal from a decree of the judge of probate, 
preving and allowing the last will of Liberty Bowker, late of 


292 BERKSHIRE. 


Sturtevant & another v. Bowker & others. 


= 


Savoy. The reasons of appeal were, ‘Ist. that the will 
cannot be carried into effect, on account of the claim of the 
testator’s widow to dower in his estate, which claim has been 
formally made by her in writing, in the probate office, accom- 
panied with notice that she waived the provisions made for 
her in said will; it being evident from the terms of said will 
that the will was made upon the full belief that the testator’s 
widow would not, or could not, claim dower: 2d. That said 
claim of dower frustrates essentially the intentions of the tes- 
tator, and destroys the proportions intended for the heirs at 
law of the testator.” 

Robinson, for the appellants. The will shows, on its face, 
that the testator’s belief was such as is averred in the first 
reason of appeal, and that the consequences, which are stated 
in the second reason, must ensue, if the will is admitted to 
probate. Every will is made on the tacit condition, that it 
shall not go into effect, if there is, after its execution, an 
important alteration in the testator’s family. Such alteration 
operates as a revocation of the will. Doe v. Lancashire, 
5 'T. R. 49. Kenebel v. Scrafton, 2 East, 530. 

Harmon, for the appellees, was stopped by the court. 

Suaw, C. J. The widow could make no election to waive 
the provision made for her in the will, and claim her dower, 
until after the decease of the testator. If the will took effect 
at all, it took effect at his decease, and cannot be revoked by 
his widow’s subsequent act. It cannot be placed on the 
ground of implied revocation; and no other ground of objec- 
tion to the probate of the will being suggested, the decree of 
the probate court must be affirmed, and the case be remitted 
for further proceedings. See Hawes v. Humphrey, 9 Pick. 
357. 
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NatHantieL Wricut vs. Bensamin COoues. 


When an attorney of this court, known as such by the roll, makes an affidavit on 
a writ that is issued by his direction, for the collection of a debt, that the matter 
sought to be recovered actually exceeds the sum which is necessary, by S¢. 1840, 
ce. 87, § 1, to give the court original jurisdiction, it is not necessary that it should 
appear by the affidavit itself, but the court will infer, that he did the act in behalf 
of the plaintiff. 


THIs was an action of assumpsit, commenced in this court, 
and the damages, laid in the writ, exceeded $300. The 
defendant moved to dismiss the action, on the ground that the 
court had not original jurisdiction thereof, for want of such 
an affidavit as is required by St. 1840, c. 87, § 1. The affi- 
davit was made by “Thomas A. Gold,” an attorney of this 


court, without stating that he made it in behalf of the plain- 


tiff, or as his attorney. It was certified by a justice of the 
peace, and indorsed on the writ. | 

Sumner, for the defendant. 

Gold § Porter, for the plaintiff. 

Suaw, C.J. The St. of 1840, c. 87, $ 1, gives to this court 
original jurisdiction in civil suits (except in Suffolk county) 
in which the damages demanded shall exceed three hundred 
dollars, ‘“and in which the plaintiff, or some one in his behalf, 
shall, before service of the writ, make oath or affirmation, 
before some justice of the peace, that the matter sought to be 
recovered actually exceeds”’ that sum; ‘a certificate of which 
oath or affirmation shall be indorsed on or annexed to the 
writ.” 

We are of opinion, that when an attorney of this court, 
known as such by the roll, makes an affidavit on a writ, 
issued under his direction, for the collection of a debt, it is 
not necessary that it should appear, by the affidavit itself, but 
that the court is to infer, that he does the act in behalf of 
the plaintiff ; and that this satisfies the statute. 


Motion overruled 
25 * 
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Eras: Curtis vs. JosrpH Hewins. 


The provision in the Rey. Sts. c. 61, § 2, that an ‘illegitimate child shall be con- 
sidered as an heir of his mother, and shall inherit her estate, in like manner as if 
he had been born in lawful wedlock,”’ does not apply to grandchildren. If, there- 
fore, an illegitimate child dies before his mother, his children are not entitled to 
inherit her estate. 


Trespass guare clausum fregit. 'The defendant pleaded 
the general issue, and filed a specification of defence, wherein 
he claimed title to the locus in quo, as his own soil and free- 
hold. At the trial in the court of common pleas, before 
Wells, C. J., it appeared that the land, on which the trespass 
was alleged to have been committed, was formerly owned in 
fee by the mother of an illegitimate son, who died, while she 
was alive, leaving legitimate children, who claimed the said 
land, by descent from their father’s mother, and conveyed 
the same, after she died intestate, to the defendant. ‘The 
defendant thereupon contended that his title to the locus in 
quo was well sustained by the Rev. Sts. ec. 61, $ 2, which 
provide that “every illegitimate child shall be considered as an 
heir of his mother, and shall inherit her estate, in whole or in 
part, as the case may be, in like manner as if he had been 
born in lawful wedlock.” The plaintiff contended that this 
statute provision did not apply to grandchildren of the mother 
of an illegitimate child, and the judge decided that it did not. 
A verdict was thereupon returned for the plaintiff, and the 
defendant alleged exceptions to the decision. 

Bishop, for the defendant. 

Sumner, for the plaintiff. 

By tue court. ‘The decision of the court of common 
pleas was correct, and judgment must be entered for the plain 
tiff, on the verdict. Exceptions overruled. 


Gs 
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Tuomas Stepman vs. Cautvin C. CRANE 


If a dwelling-house be so constructed as to be capable of being used asa double house, 
or a distinct residence for two families, each family having an outer door, and if 
the house be thus used by the families of A. and B., then an officer who has an exe- 
cution against B., and enters A.’s outer door, with A.’s consent, has no authority 
to break open the door of B.’s room, which adjoins a room of A., for the purpose o. 
arresting B. on the execution ; but if the door of B.’s room be of common use and 
passage for the families of A. and B., at the pleasure of both, either to go out of the 
house through A.’s outer door, or as a passage-way to the interior of the house, 
then such door is not privileged as an outer door, and the officer may lawfully 
enter it forcibly, for the purpose of arresting B. 


Trespass for an assault and false imprisonment. ‘T'rial 
before Dewey, J. who made the following report thereof : 

It appeared in evidence that the defendant had forcibly 
arrested the plaintiff, at his dwelling-house, and committed 
him to the jail in Lenox. The defendant justified under 
a writ of execution against the plaintiff, served by the defend- 
ant, as a deputy sheriff. The plaintiff insisted that the arrest 
was illegal, and was effected by forcibly entering his dwelling- 
house. 

It was in evidence that the building in which the plaintiff 
lived was occupied by two families, viz. the plaintiff’s, and 
that of his son in law Cone, under whom the plaintiff was 
tenant of certain rooms, by virtue of a verbal lease from Cone, 
The plaintiff was to occupy the kitchen, the hall and the 
_ close-press, and to have a privilege, in common with Cone, in 
the square room. _‘T’o the part occupied by the plaintiff there 
Was an outer door, being the front door of the house. Said 
Cone occupied the residue of the house, and there was another 
outer door, being the back door, which he used for the en- 
trance, from the yard or street, into his part of the house. 
The evidence tended to show that the defendant entered 
peaceably, and without breaking, into the part of the house 
occupied by Cone, through his outer door; that being thus 
within Cone’s part of the house, he requested to have the 
room shown to him which was occupied by the plaintiff ; that 
he entered the plaintiff’s room by forcibly opening a door 
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leading into it from the room occupied by Cone, after due 
notice and request to be admitted. 

There was evidence tending to show that the door, which 
the defendant forcibly opened, was occasionally used, by the 
_ plaintiff and his family, to pass into Cone’s room, for various 
purposes ; that the plaintiff, in several instances, had invited 
visitors, who were in Cone’s room, to visit him, and conducted 
them to his room, through this door; and that such use was 
made of this door, both by the plaintiff and his wife. It also 
appeared that on the evening of the arrest, and previously 
thereto, certain visitors, who were in Cone’s room, passed into 
the plaintiff’s room, opening the said door for that purpose. 

On this evidence the defendant contended that this was an 
inner door. And the court instructed the jury, that “if the 
house was so constructed as to be capable of being used as a 
double house, or a distinct residence for two separate families, 
each family having an outer door, and if the same was in fact 
actually thus used, then an entry into Cone’s room, through 
his outer door, though peaceably and with the assent of 
Cone, would not authorize the breaking open of a door, con- 
necting the rooms of the two different tenants, but kept 
closed as to actual use and occupation by the parties; and 
that if such was the state of things, the defendant was a 
trespasser in entering the room of the plaintiff. But if the 
door through which the defendant entered the plaintiff’s room 
was a door of common use and passage by the two families 
passing from time to time, at the pleasure of the different 
residents, either to go out of the house through the outer door, 
called Cone’s, or as a passage-way to the interior part of the 
house, then the door was not such a one as would be privi 
leged as an outer door, and the officer, teing peaceably in the 
room of Cone, adjacent to the plaintiff’s room, after due notice 
of the purpose of his entry, and refusal to admit him, would 
be justified in opening the plaintiff’s room, and making the 
arrest.”’ 

Upon all the evidence in the case, under these instruc- 
tions, the jury found a verdict for the defendant. New trial 
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to be ordered, if these instructions were not sufficiently favor- 
able to the plaintiff. 

Branning, for the plaintiff, cited Yelv. (Amer. ed.) 29, and 
argued that the plaintiff’s use of the inner door, by permis- 
sion of Cone, gave the defendant no authority to break it 
open. 

Summner, for the defendant, was stopped by the court. 

Suaw, C.J. The court are of opinion that the instruc- 
tions, in regard to what constituted the outer door, were cot- 
rect, and well adapted to the facts and circumstances of the 
case. See Hammond’s Nisi Prius, 149-152. Whalley v. 
Williamson, 7 Car. & P. 294. 


Judgment on the verdict. 


——— 


Rosert FE’. Barnarp, Administrator vs. JonarHan C. STEVENS. 


When parties to an action have mutual claims, among which are promissory notes 
on either side, or on both, and the court, pursuant to the Rev. Sts. c. 96, § 25, ap- 
points an auditor to hear the parties, &c., and to make report, the auditor has 
authority to take cognizance of the notes, as vouchers, and allow or disallow them, 
and to state the result in his report; and his report thereon is prima facie evidence, 
in a trial of the action before a jury. 


THIs was an action of assumpsit, on the money counts, 
brought by the administrator of the estate of Stephen Stevens. 
The plaintiff filed a bill of particulars, which included and 
described several promissory notes given by the defendant to 
the plaintiff’s intestate. 'The defendant filed an account in 
set-off ; and the case was referred to an auditor by consent of 
the parties, and by order of the court of common pleas, who 
was directed to hear the parties, to state an account between 
them, and to make report to said court. The auditor made a 
report, in which, among other things, he stated that he was 
of opinion that two of the aforesaid notes, to wit, one dated 
April 11th 1837, for $220, and one dated October 7th 1838, 
for $200, and also the sum of $157-75, paid by the plaintiff, 
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as administrator, on a joint and several note of his intestate 
and the defendant, to the treasurer of the town of Sheffield, 
(as per said treasurer’s receipt, dated April 21st 1843,) were 
due to the plaintiff, with interest from the said several dates. 
At the hearing before the auditor, no objection was made to 
his passing upon the said notes. 

At the trial, after the return of the auditor’s report, the 
defendant, among other exceptions, filed the following: “ Be- 
cause the auditor passed upon said notes, and charged the 
defendant with the amount thereof.” Wells, C. J. overruled 
this objection, and instructed the jury, that the report of the 
auditor, in relation to said notes, was prima facie evidence 
for the plaintiff, and that, unless it was met and controlled by 
counteracting evidence, they must find a verdict for the plain- 
tiff. The jury returned a verdict for the plaintiff, and the 
defendant alleged exceptions to the judge’s instructions. 

Porter, for the defendant. ‘The authority of an auditor, 
conferred by Rev. Sts. c. 96, $ 25, extends only to a hearing 
of the parties, an examination of their vouchers and evidence, 
and a statement of their accounts. Notes are not matters of 
account, and an auditor has nothing to do with them, except, 
perhaps, in certain cases, to compute interest on them. Whit- 
well v. Willard, 1 Met. 216. Jones v. Stevens, 5 Met. 373 
Allen v. Hawks, 11 Pick. 359. 

Sumner, for the plaintiff, was stopped by the court. 

Suaw, C.J. We cannot perceive that the auditor ex- 
ceeded his authority. The reference was under the Rev. 
Sts. c. 96, $ 25. This authority was, ‘to hear the parties, 
examine their vouchers and evidence, and to state the ac- 
counts.” When there are mutual claims, and, amongst others, 
a note or notes, on either or both sides, it seems to be within 
the scope of an auditor’s authority, and one of the purposes 
for which he is appointed, to take cognizance of such items, 
and of the notes, as vouchers, and allow or disallow them, 
according to his views of the proofs, and state the result in 
his report. Itis prima facie evidence only, and if there is 
any good defence to the notes, it is fully open on the trial. 

Exceptions overruled. 
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Timotuy C. Tiutorson vs. Justus Ross, Jr. & another. 


When a surety on a promissory note pays the holder before it is payable by its terms, 
a cause of action against his principal, for indemnity, accrues at the time when the 
note becomes payable, and not before; and the statute of limitations begins to 
run from that time. 


Assumpsit for money paid for the defendants. 'The action 
was commenced on the 24th of January 1845. At the trial in 
the court of common pleas, before Colby, J. the plaintiff gave 
in evidence the following note, signed by the plaintiff on the 
back thereof: ‘“‘ Granville, March 28th 1838. One year from 
date, we, the subscribers, jointly or severally promise to pay 
William Chickley, or order, one hundred dollars with interest. 

Horatio Fainsworth, 
Justus Rose, Jr.” 
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The plaintiff called William Chickley, the payee, who tes- 
tified thus: ‘I lent the money to Rose and Fainsworth. Jus- 
tus Rose, jr. received the money. He applied for it. I 
agreed to let them have the money on this security. I told 
Fainsworth 1 must have security, if [let him have the money. 
I required the names of Rose and Tillotson. Fainsworth first 
spoke about the loan. I named the persons who were to be 
sureties. Rose came for the money two or three times before 
I let it go. I let him have it when he brought the note with 
these names on it. I declined to let it go until I had the 
name of Tillotson. ‘Tillotson paid the note to me, the next 
day after it was given.” 

It was shown that an action against the defendants had 
been formerly brought on the note, in the name of Chickley, 
who became nonsuit, on proof that he had been paid, as above 
stated, by the plaintiff. 

The defendants’ counsel contended that this action could 
not be maintained; Ist, because it was barred by the statute 
of limitations ; and 2d, because the plaintiff could not make 
himself a creditor of the defendants without their consent. 
The judge ruled otherwise, and a verdict was returned 
for the plaintiff. To this ruling the defendants alleged 
exceptions. 

Leonard, for the defendants. It is necessary that the de- 
fendants’ express or implied request to the plaintiff to pay the 
money should be shown, in order to maintain this action. 
Chit. Con. (5th Amer. ed.) 592. A surety cannot recover 
money paid for his principal on a note not due. He must 
prove that he was called upon to pay. 3 Stark. Ev. 1384. 
‘‘ All the money he may be compelled to pay” to the creditor, 
he may recover of the principal. Appleton v. Bascom, 3 
Met. 171. See also Skillin v. Merrill, 16 Mass. 40. 

The plaintiff paid the promisee more than six years before 
ne commenced this action. His cause of action, if any, ac- 
crued when he paid the money ; and the statute of limitations 
is a good defence. Chit. Con. (5th Amer. ed.) 815. Rod- 
man v. Hedden, 10 Wend. 498. 
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Boise, for the plaintiff. The defendants, by procuring the 
plaintiff to become their surety, made an implied request to 
him to pay their debt, and by paying it, he made them his 
debtors. Besides; the plaintiff and defendants were co- 
promisors to Chickley; Baker v. Briggs, 8 Pick. 122; and 
the plaintiff might rightfully pay the note, before it was due, 
-and sue for indemnity after it became due. See 1 Steph. 
N. P. 319. Pearson v. Parker, 3 N. Hamp. 366. Cuyler v. 
Einsworth, 6 Paige, 32. Norton v. Soule, 2 Greenl. 341. 
Theobald on Prin. & Surety, $$ 270, 271. 

The plaintiff’s cause of action did not accrue till the note 
became payable. His action, therefore, is not barred by 
the statute of limitations. Theobald on Prin. & Surety, 
§ 145. 

Wipe, J. This was an action of assumpsit by the surety 
of the defendants, on an implied promise of indemnity, he 
having paid the debt; and as it was paid by the plaintiff be- 
fore it was payable by the terms of the contract, the defend- 
ants contend that no action accrued by the payment. This 
is very true; for before the maturity of the note the defend- 
ants were not liable to be sued, either by the original promisee 
or by the plaintiff. But after the note became payable, and 
the defendants neglected to pay, an action did accrue ; espe- 
cially as an action was brought on the note, in the name of 
the promisee, and that action was defeated by the defendants, 
by proof of payment by the present plaintiff, the surety. 
According to this view of the case, it is very clear that 
this action is not barred by the statute of limitations; for 
the action was commenced within six years after the note 
was payable, when the cause of action first accrued to the 
plaintiff. 

Excceptions overruled. 
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SrerpHen Uriey vs. Samuet F. Merrick, Jr. 


A conviction of the offence of obtaining goods by false pretences does not render 
the party an incompetent witness ; nor can the record of such conviction be given 
in evidence for the purpose of affecting his credibility. 


Trespass for breaking and entering the plaintiffs close. 
At the trial in the court of common pleas, before Washburn, J. 
the plaintiff, to prove his possession of the locus in quo, called 
a witness, who was objected to on the ground that he had 
been adjudged guilty and sentenced in said court, upon an in- 
dictment, on the Rev. Sts. c. 126, $ 32, for obtaining goods 
by false pretences. ‘This objection was overruled, and the 
witness admitted to testify. The defendant then offered in 
evidence the record of the said judgment against the witness, 
as affecting his credibility ; but it was excluded. A verdict 
was found for the plaintiff, and the defendant filed exceptions. 

R. A. Chapman, for the defendant. 

H. Morris, for the plaintiff. 

Wipe, J. In this case, two questions are raised by the 
exceptions. ‘The first is, whether the witness, offered by the 
plaintiff, was rightly admitted to testify. The objection was, 
that he had been adjudged guilty and was sentenced, in the 
court of common pleas, for obtaining goods by false pretences. 
This objection was overruled, and the witness was admitted 
to testify. The defendant then offered in evidence the record 
of the judgment on the indictment, for the purpose of affect. 
ing the credibility of the witness; but this evidence was re- 
jected. ‘To both rulings the defendant excepted. 

To render a witness incompetent by his having been con- 
victed of a crime, the crime must be such as to render him 
infamous, and therefore unworthy of credit for truth. What 
crimes will render a witness thus infamous. it may be difficult 
in some cases to decide. It is well settled, however, that a 
conviction of treason, felony, or the crimen falsi, renders a 
witness incompetent. But what crimes are to be considered 
as designated by the term crimen. falsi is not so well settled. 
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“In the Roman law,’ as Professor Greenleaf remarks, “ from 
which we have borrowed the term, it included not only for- 
gery, but every species of fraud and deceit.” “ But it is 
clear,” he says, ‘that the common law has not employed the 
term in this extensive sense, when applying it to the disquali- 
fication of witnesses.” 1 Greenl. on Ev. ¢ 373. These 
remarks, we think, are correct, and they are fully supported by 
the authorities cited to sustain them. And we are also of 
opinion, that the deduction, which Mr. Greenleaf makes from 
these authorities, is well founded. ‘‘ From these decisions,” he 
remarks, “it may be deduced, that the crimen falsi of the 
common law not only involves the charge of falsehood, but is 
also one which may injuriously affect the administration of 
justice, by the introduction of falsehood and fraud.’’. We also 
find in 2 Steph. N. P. 1721, 1722, an enumeration of many 
offences, conviction of which renders a witness incompetent, 
and some which do not. But in none of these cases, nor in 
any which we have noticed, do we find any decision as to the 
offence of which the witness in this case had been convicted. 
And on principle we cannot think the offence of obtaining 
goods by false pretences is of so grave and aggravated a 
character, as to render a witness unworthy of belief in a court 
of justice. This was no offence at common law, and was 
but recently made such in this Commonwealth, by St. 1815, 
ce. 136, which is strong proof that it has not been considered 
~as such an atrocious misdemeanor as to render a person con- 
victed of it totally unworthy of belief. 

The publishing of a malicious libel is an atrocious offence, 
and is punishable in England by standing in the pillory. Yet 
a person convicted of that offence, and so punished, has been 
adjudged to be a competent witness. Chater v. Hawkins, 
3 Lev. 426. So a conviction of bigamy has been held not 
to destroy the competency of a witness. Bul. N. P. (7th ed.) 
292, note (d.) In the case of Ville De Varsovie, 2 Dod 
son, 174, Sir William Scott, sitting in the high court of ad- 
miralty, received the testimony of a person who had been 
convicted of a conspiracy to defraud; there being no decision, 
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in the courts of common law, that such person was an in- 
competent witness. And, afterwards, in Crowther v. Hop- 
wood, 3 Stark. R. 21, Abbott, C. J. admitted such a person’s 
testimony, on a trial at common law. 

The remaining question is, whether the record of the con- 
viction and sentence of the witness ought to have been ad- 
mitted to impeach his credit. And we are of opinion it ought 
not. ‘The only case cited in support of this exception is the 
case of Commonwealth v. Green, 17 Mass. 515. But in that 
case the witness had been convicted of a felony, which would 
have rendered him incompetent, if the conviction had been 
in this Commonwealth. In the present case, the witness was 
only convicted of a misdemeanor, which does not disqualify 
him to testify, and ought not to be admitted to impeach his 
credit, any more than the conviction of any other misdemean- 
or. ‘This conviction is evidence of only a single falsehood, 
which, however proved, has never been held to be admissible 
evidence to impeach a witness’s character for truth. Nothing 
short of habitual disregard of truth, and repeated instances of 
falsehood, so as to impair a witness’s general character, is 
competent evidence for this purpose. 

Exceptions overruled. 


Wivuiam Pyncuon vs. CHARLES STEARNS. 


A tenant for years demised to the remainderman, to have and to hold during the 
term, reserving to the lessor the right to erect buildings on the demised premises, 
without molestation, the lessee yielding and paying a yearly rent, and engaging to 
keep the fences in repair and to pay all taxes; ‘‘it being understood that in case 
the lessor should use any part of the land for buildings and their appendages, a 
proportionate amount shall be deducted from the rent which the lessee is to pay.” 
Held, that the term merged in the remainder, and that the lessee could not main- 
tain an action of waste against the lessor. 

In this country, no act of a tenant amounts to waste, unless it is or may be preju- 
dicial to the inheritance, or to those who are entitled to the reversion or 
remainder. 

A tenant does not commit waste by opening a way over meadow land, for his con- 
venience, and digging drains by the side thereof, and carrying on earth for the 
purpose of making the way passable; or by erecting houses on such land, where 
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there were none before, and digging cellars for them, and raising the ground about 
them; or by carrying quantities of earth upon the low and wet parts of such land; 
if the occasional breaking up of such land is a judicious and suitable mode of 
cultivating it, and if the cost of levelling would be small, and if, after deducting 
such cost, the land over which the way was made, and on which the houses were 
built, would, in case of their removal, be equally (or more) valuable for agricultural 
purposes, including ploughing and laying it down to grass, as if it had not thus 
been changed and built upon. 


Tus was an action of waste, in which the plaintiff alleged 
that the defendant held two parcels of land in Springfield, as 
_ tenant for life —the plaintiff having the next estate of inherit- 
ance —and had committed sundry acts of waste thereon. 
Trial before Shaw, C. J. whose report thereof was as follows: 

The plaintiff gave in evidence the last will of Edward 
Pynchon, proved May 30th 1830, by which he devised the 
two parcels of land described in the plaintiff’s declaration, viz. 
Pond Meadow and Great Meadow, to his wife, Susan Pyn- 
chon, so long as she should remain his widow, remainder 
to his brother, the plaintiff, in fee: Also an assignment of 
the same parcels, by said Susan, to the defendant, for her life, 
reserving a yearly rent of thirty dollars. 'There was evidence 
tending to show that these parcels of land adjoined each 
other, and together extended from Main Street, easterly, to 
and beyond Chestnut Street. 

The plaintiff relied on the four following acts of waste: 
ist. That the defendant had destroyed fences, or permitted 
them to fall down or decay, by means of which there was 
danger that the abuttals and landmarks of the estate would be 
lost, or rendered doubtful, to the damage of the inheritance. 
2d. That the defendant had laid outa street, or open way, 
across the land, from one public highway to another, viz. 
from Main Street to Chestnut Street, by which the character 
of the land was changed, to the injury of the inheritance, and 
by which there was danger that the rights of the inheritance 
might be lost or impaired. 3. That in order to fit that part 
of the land, so laid out for a street, for travel, the defendant 
had ploughed furrows or dug drains along the side thereof, 
and drawn in large quantities of earth, to raise the same, and 
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thereby had so changed the surface, that it ceased to be 
meadow and pasture land. 4th. That the defendant had 
erected several wooden houses on the land, and had, for that 
purpose, caused some portion of the soil to be thrown out 
from under the sites of those houses, in order to form cellars 
under them, and to raise the land around them ; and had thus 
changed the character and condition of the land. 

As to all that part of the land, nearest to Main Street, 
called Pond Meadow, the defendant denied the right of the 
plaintiff to maintain this action, on the ground that the plain- 
tiff, on the 13th of July 1839, had taken of the defendant a 
lease thereof during the life of the aforesaid Susan Pynchon, 
so that the defendant had ceased to be tenant for life, and the 
plaintiff had become tenant for life, entitled to the possession ; 
and that the relation of tenant for life and remainderman no 
longer subsisted between the parties. 'The lease was given 
in evidence, [a copy of which is set forth in the next case, 
post.313,] and the execution thereof admitted. The judge sus- 
tained the defendant’s objection, and instructed the jury that, as 
to that part of the land, the action could not be maintained. 

As to the alleged acts of waste, on the other parcel of 
land, the defendant made several answers: As to removal or 
decay of fences, and the loss of boundaries, he denied the 
fact; and the evidence was left to the jury, with directions 
not excepted to. As to the other alleged acts of waste, the 
defendant denied that they amounted to waste. And the jury 
were instructed that the opening of a way through the land, 
from one highway to another, was not waste. As to the sub- 
verting of the soil, and carrying on earth to raise it, and as to the 
plaintiff’s digging out of a part of the soil for cellars of houses, 
and raising the soil about the houses, evidence was offered, 
and, though objected to, was admitted, tending to show that 
it was a useful and beneficial mode of husbandry, on similar 
meadow ground, occasionally to break it up and cultivate it, 
and again lay it down to grass; that as the soil in question 
was low and wet, the carrying of earth thereon would benefit 


it, and make it worth more for agricultural purposes, than if it 
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had not been done; that it would cost but little to level it and 
fit it for cultivation. Whereupon the jury were instructed, 
that if breaking up meadow land, occasionally, was a judi- 
cious and suitable mode of husbandry, the changing of the 
surface of the soil from meadow, by breaking up and cultivat- 
ing it, was not waste ; that if the cost of levelling would be 
small, and if, after deducting such cost, the land, over which 
the road had been built, and on which the houses had been 
erected, would, in case of their removal, be equally (or more) 
valuable for agricultural purposes, including ploughing and 
cultivation, and fitting and laying it down to grass, as if it 
had not thus been changed and built upon, then the laying 
out and filling up of the road, and removing the soil, for the 
building of houses, and the erection of houses thereon, did not 
constitute waste. 

The jury were also requested to say, (if they should find 
that the estate would be of less value for agricultural purposes, 
supposing the buildings to be all removed,) whether it would, 
on the whole, be equally or more valuable to the owner of 
the inheritance, on the hypothesis of the buildings’ remain- 
ing thereon at the determination of the life estate. 

_ The jury returned a verdict for the defendant, and, on 
being inquired of, stated that they were of opinion, that the 
estate would be worth more to the owner of the inheritance, 
for agricultural purposes, even if the houses were taken off, 
than if the acts of the defendant, in raising and filling up the 
road, and digging the soil for building, had not been done. 

Verdict to be set aside, and a new trial granted, if any of 
the foregoing instructions, unfavorable to the plaintiff, were 
wrong. 

D. Cummins & F.. Cummins, for the plaintiff. The 
change of meadow into arable land, or of arable land into 
meadow or pasture, is waste. So of the alteration of the 
character of land, though it become more valuable by the 
alteration. ‘The course of husbandry is thereby changed, and 
also the evidence of the estate. Co. Lit. 536. Dyer, 37a. 
2 Bl. Com. 282. 3 Wooddeson, 28, 29. Lord Darcy v. 
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Askwith, Hob. 234. 2 Saund. 259, note (11.) City of Lon- 
don v. Grreyme, Cro. Jac. 181. Cole v. Greene, 1 Lev. 309. 
Simmons v. Norton, 7 Bing. 640. Doe v. Jones, 1 Nev. & 
Man. 6, and 4 Barn. & Adolph. 126. This doctrine is fully 
recognized in Conner v. Shepherd, 15 Mass. 167. In the 
case at bar, the plaintiff suffers damage. The leaving of a 
street open, for along time, may bring into question the title 
to the land, and expose the plaintiff to injury and loss. The 
erection of houses, and the division of the land into small 
lots, are a damage to the plaintiff. If the life estate should 
suddenly terminate, he may be put to great expense and 
trouble in regaining his rights. 

B. R. Curtis & R. A. Chapman, for the defendant. By 
the lease of the’ defendant to the plaintiff, the life estate 
merged in the remainder; so that if acts of waste have been 
committed on the Pond Meadow, the plaintiff cannot main- 
tain an action of waste. Preston’s Tracts, 89, 273, 454. 
No acts of waste have been committed on either of the par- 
cels described in the plaintiff’s declaration. ‘‘ Waste,” says 
Blackstone, ‘‘is a spoil and destruction of the estate, by demol- 
ishing not the temporary profits only, but the very substance 
of the thing.” 3 Bl. Com. 223. See also 3 Dane Ab. 222. 
2 Leon. 174, pl. 210, per Windham and Rhodes, Js. Har- 
row School v. Alderton, 2 Bos. & Pul. 86. Young v. Spencer, 
10 Barn. & Cres. 145. In England, the law as to waste has 
changed, in various particulars of its application, in conse- 
quence of the changes in agriculture ; though the principles of 
the law remain unchanged. Bac. Ab. Waste, C. In this coun- 
try, the general principles of waste are recognized, but the ap- 
plication of them has been very different from that of the old 
English law. Many things, that are waste in England, are good 
husbandry here. See 3 Dane Ab. 219. Jackson v. Andrew, 
18 Johns. 431. Jackson v. Brownson, 7 Johns. 227. Winship 
v. Pitts, 3 Paige, 259. Findlay v. Smith, 6 Munf. 134. 
Crouch v. Puryear, 1 Rand. 258. Ward v. Sheppard, and 
Parkins v. Core, 2 Hayw. 283, 339. Shine v. Wilcoz, 1 
Dev & Bat. Eq. Rep. 631. Owen v. Hyde, 6 Yerg. 334 
Hastings v. Crunckleton, 3 Yeates, 261. 
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The acts done by the defendant, in pursuance of his agree- 
ment with the plaintiff, in the lease of July 13th 1839, (with- 
out regard to merger,) cannot be treated as waste. A party 
may waive a forfeiture by waste. A fortiori, he may agree 
beforehand, that certain acts may be done, which otherwise 
would be waste. ‘The defendant had a right, under the pro- 
visions of the lease, to erect buildings and their appendages 
and the opening of a way is incident thereto. 

Wipe, J. This is an action of waste, and the case comes 
before us on exceptions to the instructions to the jury at the 
trial. ‘Ihe premises described in the writ were formerly the 
property of Edward Pynchon, and were devised by him to 
Susan Pynchon, his wife, so long as she should remain his 
widow, remainder~to the plaintiff. The defendant holds 
under an assignment from the said Susan. 

It was proved at the trial, that the plaintiff had taken of 
the defendant a lease of part of the premises during the life of 
the said Susan; and it was ruled by the court that, as to that 
part of the premises, the action could not be maintained. 
That this ruling was correct, cannot, we think, admit of a 
doubt. By this lease to the plaiutiff, he became the owner 
of the whole estate. The estate for years immediately 
merged in the remainder in fee; and the plaintiff entered, 
as it is understood, before the alleged waste. If, however, 
the lease had been given after the waste, no action of waste 
could be maintained after the merger of the estate, and after 
the entry of the plaintiff under the lease from the defendant. 

If it be said that the reservation in the lease to the plaintiff 

revented the merger, the answer is, that the reservation did 
not, and could not, by the well established rules of construc- 
tion, limit or devest the estate expressly demised to the plain- 
tiff. The defendant only reserved the right to erect buildings 
on the premises ; but no estate for life or for a term of years 
is reserved ; and if it had been reserved, it would have been 
repugnant to the terms of the lease limiting and demising the 
estate for life to the plaintiff. 

As to the stipulation for the payment of rent, we consider 
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that as a personal covenant of the plaintiff. No right of entry 
is reserved for the non-payment of rent; and that covenant 
can no more prevent a merger than it can prevent the vesting 
of the estate demised. 

As to the alleged acts of waste on the other part of the 
premises, the plaintiff relied upon sundry facts which are 
not disputed; namely, that the defendant had opened a 
way through the premises from one public highway to an- 
other; and that the defendant had subverted the soil, by 
digging out part of the soil for cellars of houses by him 
erected ; and that he had ploughed the lands, dug drains, and 
had drawn in large quantities of earth, thereby raising the 
land and changing the surface thereof. 'The defendant intro- 
duced evidence to show that these acts of the defendant were 
beneficial and not prejudicial to the plaintiff, and did not con- 
stitute waste. On this evidence the jury were instructed that 
the opening of the way was not waste; and that if breaking 
up meadow land occasionally was a judicious and suitable 
mode of husbandry, the changing the surface by breaking 
up and cultivating it, was not waste; and that the removing 
the soil for the building of houses, and the erecting them, and 
digging drains, if the estate on the whole would be equally 
or more valuable to the owner of the inheritance, would not 
be waste. 

The general rule of law in respect to waste is, that the act 
must be prejudicial to the inheritance. It is defined by 
- Blackstone, (3 Bl. Com. 223,) to be “a spoil and destruction 
of the estate, either in houses, woods, or lands.” It is true, 
however, that it has been held in England, that to change the 
nature of the property by the tenant, although the alteration 
may be for the greater profit of the lessor, was waste. So in 
England, if the tenant converts arable land into wood, or 
e converso, or meadow into plough or pasture land, it is 
waste. Bac. Ab. Waste, C..1. The reasons given are, that 
it changes the course of husbandry, and the evidence of the 
estate. But these reasons are not applicable in this Common- 
wealth, and consequently such changes here do not constitute 
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waste, unless such changes are prejudicial to the inheritance 
So the doctrine is laid down by Mr. Dane, and it is, we think, 
supported on satisfactory reasons. 3 Dane Ab, 219. When 
our ancestors emigrated to this country, they brought with 
them, and were afterwards governed by, the common law of 
England ; excepting, however, such parts as were inapplica- 
ble to their new condition. 2 Mass. 534. 8 Pick. 316. That 
the principle of the common law under consideration was 
then inapplicable to the condition of the country is obvious ; 
nor has it been applicable at any time since; for it has been 
the constant usage of our farmers to break up their grass 
lands for the purpose of raising crops by tillage, and laying 
them down again to grass, and otherwise to change the use 
and cultivation of their lands, as occasions have required. 
A conformity, therefore, to this usage, cannot be deemed 
waste. Even in England, “if ameadow be sometimes arable, 
and sometimes meadow, and sometimes pasture, the plough- 
ing of it is not waste.’’ Bac. Ab. Waste, C. 1. Com. Dig. 
Wast, D. 4. As to the effect of such changes upon the evi- 
dence of title to lands, it is evident that it can have none in 
this State. Our conveyances are very simple. The land 
conveyed is described by metes and bounds, or by some 
general and certain description of its limits, without any 
designation of the kind of land conveyed, whether it be 
arable land or grass land, wood land or cleared land, pasture 
- or meadow. 

As to the other acts complained of, we think they cannot 
be deemed waste, unless they may be prejudicial to the plain- 
tiff; and that the instructions to the jury, in this respect, 
were therefore correct. ‘T'o erect anew house on the land 
where there was not any before, is not waste. Bac. Ab. 
Waste, C. 5. So there seems no authority for holding 
that the opening of a way by the defendant, for his con- 
venience, and draining the land, are acts of waste. And as to 
raising the land, by carrying thereon quantities of earth, 
whatever may be law of England, it is not in this Common- 
wealth waste, unless it may be prejudicial to the plaintiff. 
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The ancient doctrine of waste, if universally adopted in 
this country, would greatly impede the progress of improve- 
ment, without any compensating benefit. ‘To be beneficial, 
therefore, the rules of law must be accommodated to the 
situation of the country, and the course of affairs here; as it 
has been frequently decided. Winship v. Pitts, 3 Paige, 259, 
and other cases cited by the defendant’s counsel. 

In this country, it 1s difficult to imagine any exception to 
the general rule of law, that no act of a tenant will amount 
to waste, unless it is or may be prejudicial to the inheritance, 
or to those entitled to the reversion or remainder. 

For these reasons, we are of opinion that the instructions 


to the jury were correct. 
Judgment on the verdict. 


Wivturam Pyncuon vs. CHARLES STEARNS. 


§., tenant of land for the life of P., leased and demised it, by indenture, to W., the 
remainderman, ‘‘to have and to hold, during the life of P.; reserving, however, 
to said S., for himself or any one under him, the right to erect any buildings he 
nay choose on the premises, without molestation; the said W. yielding and 
paying therefor the annual rent of fifteen dollars. Said W. is also to keep the 
fences in repair, and to pay all taxes that may be assessed thereon: It is under- 
stood, however, that in case said S. should use any part of the land for buildings 
and their appendages, a proportionate amount shall be deducted from the rent 
which said W. is to pay, in proportion to the quantity of land so taken.” 
While W. was in possession, under this demise, 8. entered upon the land, laid out 
a street over it, erected buildings on both sides of the street, and resumed pos- 
session of the whole of the land, by himself and his tenants. Held, on a writ of 
entry brought by W. against S., that the legal estate in fee was in W., and that 
he was entitled to recover, notwithstanding the words of reservation in the lease; 
as those words could not be so construed as to render them repugnant to the 
habendum, and thereby defeat the grant of P.’s life estate to W. 


Writ or Entry to recover a parcel of land in Springfield, 
formerly calied Pond Meadow. 


At the trial before Dewey, J. on the issue of nul disseizin, 


the demandant gave in evidence the last will of his brother, 
Kidward Pynchon, proved and allowed on the 30th of May 
1830, by which said Edward devised the demanded premises 
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to his wife, Susan Pynchon, so long as she should remain his 
widow, remainder to the demandant in fee; an assignment of 
said parcel to the tenant, on the 19th of April 1839, by said 
Susan, for her life; and also the following lease from the 
tenant to the demandant: ‘‘This indenture witnesseth, that 
Charles Stearns of Springfield, Massachusetts, hath leased and 
demised to William Pynchon of Springfield aforesaid, his 
heirs, executors, administrators and assigns, the meadow 
lying in Springfield, bounded northerly by the Emery farm, 
westerly by Main Street, southerly by said Pynchon, and 
easterly by the cross fence, as it is now built, about midway 
of the meadow; the same lot being a part of what I have 
leased of Mrs. Susan Pynchon, by an instrument dated April 
19th 1839, and recorded in the registry of deeds for Hampden 
county, Book 100, page 551. 'T'o have, and to hold the same, 
during the life of the said Mrs. Susan Pynchon: Reserving, 
however, to said Stearns, for himself or any one under him, 
the right to erect any buildings he may choose, on the premises, 
without molestation: The said Pynchon yielding and paying 
therefor the annual rent of fifteen dollars: The lease to com- 
mence on the first day of April last, and the rent to be paid 
on the first day of April in each year; and said Pynchon is 
also to keep the fences in repair, and pay all taxes that may be 
assessed on the premises. It being understood, however, that in 
case said Stearns should use any part of the land for buildings 
and their appendages, a proportionate amount shall be deducted 
from the rent which said Pynchon is to pay, in proportion to 
the quantity of land so taken. In witness whereof, the parties 
to this instrument have hereunto set their hands and seals, this 
thirteenth day of July, in the year of our Lord one thousand 
eight hundred and thirty nine. Charles Stearns, (seal. ) 
William Pynchon, (seal.) ” 
Evidence was also given, that the demandant, under the 
toregoing lease to him from the tenant, immediately entered 
into possession of the demanded premises, and remained in 
possession about three years, when the tenant entered upon 
said premises, and laid out a street through and over them 
VOL. XI. 27 
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and erected buildings on both sides of said street, and also on 
the line of Main Street, (mentioned in said lease,) and re- 
sumed possession of the whole of said premises, by himself 
and his tenants. 

The case was taken from the jury, under an agreement of 
the parties, that if, in the opinion of the court, the demandant, 
upon the above evidence, could recover the demanded 
premises, judgment should be entered for him; otherwise 
that he should become nonsuit. 

D. Cummins § EF’. Cummins, for the demandant. As 
the tenant has entered upon the demanded premises, and 
ousted the demandant, this action well lies. The tenant will 
rely on the reservation, or what he denominates a reservation, 
in his lease to the demandant, of what amounts to a freehold 
estate. But this reservation, if it be one, is repugnant to the 
grant, and is therefore void. Mildmay’s case, 6 Co. 40. 
Stukeley v. Butler, Hob. 168. 2 Bl. Com. 298. 4 Kent 
Com. (3d ed.) 468. But it is not a reservation, strictly taken. 
Nor is it a condition, nor an exception; or if it be the one 


or the other, it is void for uncertainty or repugnancy. Shep. © 


Touch. 76, 77, 127. Dorrell v. Collins, Cro. Eliz. 6. Cut- 
ler v. Tufts, 3 Pick. 277. 

B. R. Curtis §& R. A. Chapman, for the tenant. It 
was the intention of the parties to the lease that the de- 
mandant should hold the land, while it should be used for 
agricultural purposes, and that the tenant might take it for 
other purposes, when he should so elect, deducting rent, in 
proportion to the quantity of land he should so take. The 
provision for a deduction of ren‘ shows that the tenant shoulc 
occupy, as well as build; and the demandant’s agreemer. 
to pay all taxes shows that he regarded the contract as bene- 
ficial to him. 

The court will effect the intention of parties, if it can be 
ascertained ; and that intention is not to be defeated by the 
use of any technical words. See Goodtitle v. Bailey, Cowp. 
597. Russell v. Coffin, 8 Pick. 151. Wallis v. Wallis, 4 
Mass. 136. Case v. Haight, 3 Wend. 632. Bac, Ab.” 
Leases, K. 14 Pick. 493. 
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_ The provisions of the lease may be regarded as a covenant 
with the tenant, that he might enter and build on the prem- 
ises; so that he may hold the estate by estoppel. See White 
v. Patten, 24 Pick. 324. Doe v. Oliver, 10 Barn. & Cres. 181. 

There is no repugnancy in the lease. The occupant of 
it gives the demandant a life estate, and thereby, by merger, 
the whole estate; and the latter part carves out a new estate, 
to be taken by the tenant, when he should choose. 

The lease is not void for uncertainty. It is no more un- 
certain than were the instruments which were held valid in 
Russell v. Scott, 9 Cow. 279, and Dygert v. Matthews, 11 
Wend. 35. See also Jackson v. Vermilyea, 6 Cow. 677. 

Wipe, J. This case depends on the construction of a 
very singular lease of the demanded premises from the tenant 
to the demandant. ‘The lease purports to convey or demise 
to the demandant the premises, to have and to hold the same 
during the life of Susan Pynchon, to whom the same had 
been devised by Edward Pynchon, the former owner, during 
her widowhood ; the remainder being devised to the demand- 
ant in fee simple. The tenant, however, reserves ‘“ for him- 
self, or any one under him, the right to erect any buildings 
he may choose, on the premises, without molestation ;” the 
demandant “ yielding and paying therefor the annual rent of 
fifteen dollars.” 

It has been argued for the tenant, that this lease must be 
construed according to the intention of the parties. And 
doubtless it should be, if that intention can. be ascertained, 
and is not inconsistent with the rules of law. But it is diffi- 
cult to ascertain or imagine what the real intention of the 
parties was. For if the reservation is valid, the demandant 
would be a mere tenant at will; and the tenant’s counsel 
contend that such is to be the construction of the lease. It is 
said that the intention was to give to the demandant the right 
of holding and cultivating the land demised, for agricultural 
purposes, until the tenant should see fit to enter and occupy 
it for house lots. ‘This may have been the intention of the 
lessor, but could not have been that of the lessee, if he had 
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lease. Whether he had such an understanding, or what was 
his intention in the purchase, may be hard to say. But what- 
ever were the intentions of the parties to this singular lease, 
we think there can be no doubt as to its legal effect, so far, at 
least, as it relates to the present action. 

By the lease, the estate demised is expressly for and during 
the life of Susan Pynchon; and the question is, whether the : 
estate thus expressly demised can, by the rules of law, be 
subverted or reduced to a mere estate at will, by the words 
of reservation. It is a well established rule of construction, 
that when an estate is expressly granted or demised in the 
premises of a deed, and the habendum is repugnant to the 
estate granted or demised, the habendum is void. 4 Kent 
Com. (3d ed.) 468. 2 Bl. Com. 298. Asif a grant be to A. 
and his heirs, habendum to him for life, the habendum would 
be utterly void. And the same rule of construction would 
apply to a repugnant reservation, exception, or condition, fol- 
lowing after the habendum; for whether the estate is de- 
scribedin the premises, or in the habendum, is not material. 
In Cutler v. Tufts, 3 Pick. 277, Parker, C. J. lays down the 
doctrine as very clear, by reason as well as by the authorities, | 
that if a man grants one undivided moiety of a tract, and it is 
added, ‘‘ meaning hereby to sell one undivided fourth part,’’ 
the latter clause is to be rejected, on the ground “that the 
words cannot stand together, and the grantor shall not have 
the benefit of such an unjust interpretation of words, which : 
he himself has introduced into the instrument, as would give 
him the right to destroy his own grant.” 

The general principle is, that where an estate is expressly 
granted, and there follows a reservation, exception, or condi- 
tion, which destroys the grant, it is void, being repugnant to 
the thing first granted. Bac. Ab. Grants, I. 1. Stewkley v. 
Butler, Mo. 880, 881. As if a lease for years be made toa 
man and his assigns, provided that he shall not assign; the 
proviso is void. So an exception of the whole estate granted 
is void; or an exception of a part of the estate expressly 


any understanding of the effect of such a construction of the | 
, 
‘ 


a i i i i i | le 


SEPTEMBER TERM 1846. JSF 


Pynchon v. Stearns. 


granted ; as if a man leases twenty acres, excepting one acre 
the exception is void. Co. Lit. 47a. Com. Dig. Fait, E. 7, 
1 Lil. Ab. 560. Comyn Land. & Ten. 74. 

These rules of construction seem to be founded on just 
principles, and they are decisively opposed to the grounds of 
defence upon which the tenant’s counsel rely. For if the 
reservation or exception is to be construed as they contend, 
it is very clear that it is repugnant to the words of the 
lease, by which the estate demised was defined and limited ; 
and it is consequently void. . Nothing can be more repugnant 
to the express limitation of the estate demised, than is the 
right claimed by the tenant; which is the right, at his own 
will and pleasure, to enter into the premises; to erect build- 
‘ings; to hold possession against the will of the demandant ; 
and thus utterly to defeat and subvert the estate demised to 
him in express terms. 

It has been argued, that the words of reservation may be 
so construed as to amount to a condition; but if they could, 
this would not avoid the objection of repugnancy. It isa 
well settled principle, repeatedly laid down by Lord Coke, 
and in other authorities, that no condition or limitation can be 
good that contains in it matter repugnant and tending to the 
subversion of the estate granted. Shep. Touch. 129, 130, 
and the cases there cited. But we are of opinion that the 
reservation is not to be so construed as to be repugnant to the 
habendum in the lease. 

It was argued by the tenant’s counsel that the words of 
reservation may be so construed as to amount to a covenant 
by the lessee to permit the lessor to enter and erect houses on 
the premises; and we think so too. This was a lease by 
indenture, and no particular form of words is requisite to con- 
stitute a covenant. But what is the covenant? It is merely 
to permit the tenant (the lessor) or any one under him, to 
erect any buildings he may choose, on the premises, without 
molestation. The demandant has not broken this covenant, 
and his recovery of judgment in this case will be no violation 
of it. It amounts to a license only, and no estate is reserved 
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to the tenant, (the lessor,) either for the life of Mrs. Pynchon, 
or his own life, or for a term of years. When he entered on 
the premises, and erected buildings thereon, he was only a 
tenant at will, and the legal title remained in the demandant. 
The tenant’s estate at will cannot be enlarged by implication, 
especially as thereby a repugnancy would be created in dif- 
ferent parts of the lease, which never can be created by 
implication or intendment. We are therefore of opinion, that 
there is no repugnancy between the words of the demise and 
the words of the reservation. 'They may well stand together. 
This, it is true, renders the reservation a very unprofitable one 
to the lessor, and, may subject him to damage and loss; but 
this is not to be attributed to any fault of the lessee, but to 
the improvidence of the lessor, who, as it is stated, has erected ~ 
sundry buildings on the premises, under a mistake, doubtless, 
of his legal rights, and without first having them ascertained, 
as he should have done. 

For these reasons, on the whole matter, we are of opinion, 
that the demandant is entitled to judgment. The issue is 
solely on the seizin, and the question is, in whom is the legal 
estate. The demandant, being tenant in fee in remainder, by 
the devise of his brother, and having acquired the life estate 
of his brother’s widow, by grant of the tenant, subject to an 
annual rent, the life-estate merged, and he became tenant 
in fee. 

Whatever right the tenant may have, by force of the inden- 
ture, by way of grant or covenant, whether in the nature of 
an easement, or license, or other subordinate interest, it is not 
in issue in this action, and is not to be affected by this 
judgment. 

Judgment for the demandant. 
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Grorce A. Wuitney & another vs. CHARLES STEARNS 
& others. 


The court, as a court of equity, has no jurisdiction of matters of fraud, except 
when such matters arise incidentally in cases in which the court has equity 
jurisdiction. 

When property is conveyed for the purpose of defrauding the grantor’s creditors, 
the court cannot, by regarding the grantee as a trustee for the creditors, take 
jurisdiction of the matter, under the Rev. Sts. c. 81, §8, which give the court 
power to hear and determine in equity all suits and proceedings for enforcing and 
regulating the execution of trusts. 

When a bill in equity prays fora decree that the defendants, part of whom are 
infants, shall convey real estate to the plaintiff, no such decree can be made against 
the infants, until they come of age. 


Tue plaintiffs alleged, in a bill in equity, that Amos Chase, 
on the 15th of December 1841, mortgaged to them certain 
real estate in Springfield, to secure:a debt due from him to 
them, ‘‘ meaning to convey the interest which said Chase had 
in said real estate, and buildings situate thereon, in common 
with Sarah A. Chase, and Mary C. Chase, minor children of 
said Amos:” That said Chase was then in possession of said 
estate, under a title derived from the defendant Stearns, hav- 
ing purchased the same of him, and paid him $500 therefor, 
on the 6th of November 1840: That said Chase, about the 
time of making the aforesaid mortgage, built a dwelling-house 
and other buildings, and also fences, on said estate, and ex- 
pended thereon about $2500, and continued in the sole use 
and occupation of said estate and buildings until his death in 
1843: ‘That said Chase, in 1840, and for many years before, 
was insolvent, and owed large debts, which he could not pay 
out of any visible property in his possession; that, while he 
was so insolvent, he bought said estate of Stearns, and erected 
the aforesaid buildings and fences thereon ; but that the con- 
veyance, which he took, was made to said minor children, in 
whole or in part, to preserve it from attachment by his cred- 
itors: That said Stearns, in February 1844, was appointed 
guardian of said children, who are still minors under the age 
of fourteen years, and that he thereupon entered upon said 
real estate, as such guardian, and had ever since held possession 
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thereof, and had received large sums as the rent and in- 
come thereof, and had held the plaintiffs out of the same: 
That the plaintiffs had demanded of said Stearns possession 
of said estate, and a conveyance thereof, and an account of 
the rents and profits thereof, or payment for the interest of 
said Amos Chase therein; all which said Stearns had refused 
todo. Wherefore the plaintiffs prayed that said Stearns and 
said Sarah A. and Mary C. might true answers and discovery 
make, on oath, to the aforesaid allegations, and that the court 
would decree a conveyance and account to the plaintiffs, and 
render such further relief as circumstances require. 

The defendant Stearns, and the said Sarah A. and Mary C., 
by said Stearns, their guardian, filed a joint and several an- 
swer, the contents of which, so far as is necessary to a full 
understanding of the grounds of the decision of the court, 
appear in the following opinion, given by 

Wipe, J. This bill is founded on an allegation of fraud 
by Amos Chase, since deceased, whereby he, having derived 
a title, from the defendant Stearns, to the premises described 
in the bill, procured a conveyance thereof to be made to the 
other defendants, the said Chase’s minor children, to preserve 
the same from attachment by his creditors. 'The answer ad- 
mits that the plaintiffs were creditors of the said Chase; but 
it denies that he ever had any title to the premises, or that 
he procured a deed to be made to his children, for the fraudu- 
lent purpose alleged ; and according to the facts alleged in the 
answer, it may be well doubted whether the conveyance to 
the children of Chase can be considered fraudulent against 
his creditors. But however this may be, (as to which it is 
not necessary to express an opinion, ) we are satisfied we have 
no jurisdiction of the case as stated in the bill. We have a 
fimited jurisdiction, which does not extend to matters of 
fraud, which courts of equity, having full jurisdiction, would 
relieve against, except where such matters arise incidentally 
in cases in which we have jurisdiction; as in the case of 
Holland v. Cruft, 20 Pick. 321, in which the court set aside 
an assignment of property, on the ground that it was made to 
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defraud the creditors of the assignor. So in’ Johnson v. 
Whitwell, 7 Pick. 71, the court held a deed void for the like 
reason. But in both cases, the question of fraud arose inci- 
dentally, by way of defence, where the court had jurisdiction. 
In the present case, we have no jurisdiction, unless we should 
regard the parties, holding the property claimed, and _partici- 
pating in the fraud, as trustees for the parties prejudiced. 
But this would be to assume jurisdiction in matters of 
fraud, which constitutes a distinct and important head of 
equity jurisdiction, under the name of trusts; which we are 
not authorized to do. 

There is, however, another ground of defence, which 
would be decisive, even if we had jurisdiction. The bill 
prays that a conveyance of the premises, by the defendants, 
may be decreed. But no such conveyance can be decreed 
during the minority of the children, who are defendants; as 
was decided in Coffin v. Heath, 6 Met. 76, cited by the 
defendants’ counsel. ‘That case was well considered, and we 
‘remain satisfied with the reasons on which the decision was 
founded. Bill dismissed. 

Rk. A. Chapman, for the plaintiffs. 

Vose, for the defendants. 


‘ 


Jutius Day & others vs. AsapH Huxtsurt & others. 


Under the Rev. Sts. c. 115, commissioners, who are appointed to effect improvements 
in meadows or low lands, have no authority to assess damages in favor of any 
one, who is not a party to the proceedings instituted for such improvements, be- 
sides those who are mentioned in § 14 of that chapter: Hence, when the owners 
of certain meadows petition the court of common pleas for proceedings to improve 
the same, and commissioners are appointed, who cause a drain to be made, whereby 
water is thrown upon the adjoining meadows of other owners, to their injury, 
those owners have no remedy, under the provisions of that chapter, for the injury 
so sustained. 


Jutius Day and twelve others presented to the court of 
common pleas, at June term 1843, a representation and _peti- 
tion, in substance as follows: That at the February term of 
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said court, in 1842, Asaph Hulburt and others presented to 
said court a petition, representing themselves to be proprietors 
of certain (described) meadow or low land, in West Spring- 
field, which it would be useful to drain, by opening a ditch 
upon and across the same, and praying the court, after due 
proceedings had, to appoint three commissioners for that pur- 
pose, according to the provisions of 115th chapter of the 
revised statutes: That afterwards, at an adjourned term of 
said court, held in April following, the court appointed W. 
Child, E. Russell and W. H. Bowdoin, commissioners for the 
purpose aforesaid, who afterwards proceeded to the discharge 
of their duties, and opened and constructed a ditch or drain, 
commencing on land of J. Bagg, being the northerly part of 
said meadow or low land, and running thence through the 
same, in a southerly direction to the southerly limit men- 
tioned in the said petition and in the said commissioners’ 
commission ; which said ditch or drain was completed on or 
about the 30th of November 1842: That the said Day and 
others were proprietors of lands lying southerly of the south- 
ern limit of said ditch or drain, and adjacent thereto, and 
that they were affected and aggrieved by the proceedings 
aforesaid, and by the doings of said commissioners, because, 
as the level of their said lands is lower than the level of the 
lands through and_across which the said commissioners 
opened said ditch or drain, a very large quantity of water, 
lying in and upon the lands upon and across which said ditch 
or drain was opened by said commissioners, and which water 
was previously absorbed by the earth, &c. and did not flow 
down upon the lands of said Day and others, has been, since 
the making of .said ditch or drain, and by means of the mak- 
ing thereof, thrown down upon their lands, and there has re- 
mained and stagnated, to their great injury: Wherefore they 
appealed to said court fora redress of their said grievance, — 
and prayed that the court would pass such order or orders in 
the premises, as law and justice require. 

The respondents, at the February term of the court of 
common pleas, in 1845, by order of the court, filed certain 
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“ specific allegations,” one of which was as follows: “The 
respondents deny that the appellants’ lands are injured by the 
opening of said drain, in the manner alleged.” ‘The appel- 
lants, by order of the court, filed a denial Sua all the allegations 
filed by the respondents. 

The record of the following June term of said court con- 
tains (among other things) the following matter: “Upon a 
trial, at this term, on the fact whether or not the present 
appellants have been injured, as alleged by them, it appeared 
that the appellants were not parties to the original proceed- 
ings.” “The facts having been ascertained by the court, 
by the consent of the parties, the court decided that the ap- 
pellants have been aggrieved by the doings of the commis- 
sioners, and that their appeal shall be sustained. And the 
court ordered and directed, that the amount of damage of all 
and of each of the appellants shall be ascertained by a jury; 
and that the amount thus found shall be assessed and col- 
lected, by the commissioners, upon the persons benefited, and 
paid over to the appellants. ‘T’o these orders, and directions, 
and rulings, the appellees except, and their exceptions are 
allowed.” 

H. Morris, for the appellants. The Rev. Sts. c. 115, (“of 
proceedings for improving meadows, swamps, and low lands,’’) 
give the appellants such remedy as ‘‘law and justice shall re- 
quire.” By $ 16, “if any person, whether he is a party to the 
proceedings, or is otherwise interested therein, shall find himself 
aggrieved by any doings of the commissioners, he may appeal 
to the court which appointed them;” and by § 17, “the 
court, upon such appeal, may affirm, reverse or alter any 
adjudication or order of the commissioners, and make such 
order therein, as law and justice shall require.” 

The first question is, whether these appellants have any 
redress. If they have not, the statute is unjust, if not un- 
constitutional ; and the court will therefore so construe it, as 
to give them redress. Gore v. Brazier, 3 Mass. 540, 541. 
Boston and Roxbury Mill Dam Corporation v. Gardner, 2 
Pick. 33. 
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The second question is, whether the appellants’ redress is 
by the present appeal, and the order passed thereon by the 
court of common pleas. ‘The authority of the court to sus- 
tain the appeal and to pass the order 1s conferred by $ 17, 
before cited. On general principles, a jury is the proper tri- 
bunal to assess the appellants’ damages. | 

Ashmun, for the respondents. These appellants have no | 
right of appeal; for they were not parties to the prior pro- 
ceedings, nor owners of the lands which were drained in 
consequence of those proceedings. The language of $ 16 of 
c. 115, on which the appellants rely, is broad in its hteral 
terms; but it is to be so construed as to give it an operation 
which is practical, and conformable to established rules of 
legal proceedings. It must therefore be confined to the per- 
sons mentioned in $9 14, 15, namely, the owners of mills, 
the flood-gates of which the commissioners are authorized to 
open, or the owners of mill dams, through or round which 
the commissioners are authorized to make needful passages, 
or the owners of land on which the commissioners are au- 
thorized to erect a temporary dam. Such owner, though not 
technically a party to the proceedings, may appeal from the 
commissioners’ proceedings. 

In the present case, nothing is appealed from. No order or 
decree of the commissioners, from which an appeal can be 
taken, is set forth in the papers. No adjudication appears to 
have been made by them, on the subject of damages sus- 
tained by the appellants. See Prescott v. Tarbell, 1 Mass. 
205. Richardson v. Richardson, 2 Root, 159. Boynton v. 
Dyer, 18 Pick. 1. Grinnell v. Baxter, 17 Pick. 383. 

Wipe, J. This case comes before us on exceptions taken 
to the orders, directions, and rulings of the court of common 
pleas; and the question is, whether the same were authorized 
by the Rev. Sts. c. 115, on the construction of which the 
case depends. ‘That court was of opinion, that the petition- 
ers, who were appellants from the adjudication and order ot 
the commissioners for the improvement of meadows, &c., ap- 
pointed in pursuance of said chapter, were entitled to damages, 
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which were ordered to be ascertained by a jury; and that 
the amount thus found should be assessed and coliected 
by the commissioners upon the persons benefited by their 
doings. 

The only provisions which authorize the commissioners to 
assess damages in favor of any one, who is not a party to the 
proceedings, are contained in the 14th and 15 sections of c. 
115 of the revised statutes, which enact, $ 14, that ‘“ when 
the commissioners shall find it necessary or expedient to 
reduce’ or raise the waters, for the purpose of obtaining a 
view of the premises, or for the more convenient or expedi- 
tious removal of obstructions therein, they may open the 
flood-gates of any mill, or make other needful passages 
hrough or around the dam thereof, or erect a temporary dam, 
on the land of any person, who is not a party to the proceed- 
ings, and may maintain such dam, or such passages for the 
water, as long as shall be necessary for the purposes afore- 
said.” And by $ 15, the commissioners are required to esti- 
mate such damages as may be occasioned thereby, unless 
agreed on between them and the parties concerned therein, 
and to pay the same out of the moneys to be assessed and 
collected by them, as provided by other sections of the 
rhapter. 

It appears that the appellants were not made parties to the 
proceedings, and they claim no damages by virtue of the said 


‘sections of chapter 115. That they should have been made 


parties appears, we think, from the Ist and 2d sections of the 
statute. By $ 1, it is provided that when any meadow or 
low land ‘shall be held by several proprietors, and it shall be 
necessary or useful to drain or flow the same, or to remove 
obstructions in rivers or streams leading therefrom, such im- 
provements may be effected, under the direction of commis- 
sioners, in the manner provided in this chapter.” By $ 2, 
the application for such proceedings is directed to be made 
by the proprietors of such meadow or low land, ‘or the 
greater part of them in interest;”’ and the court, to whom 
the application is made, is required to give notice thereof 
VOL. XI. 28 
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*‘to the proprietors, if any, who have not joined in the pe- 
tition, that they may appear and object thereto.” 

Now it is alleged by the appellants, in their reasons of 
appeal from the proceedings of the commissioners, and their 
application to the court for the redress of their grievances 
thereby, that the lands belonging to them were below and 
adjacent to the lands through which the commissioners had 
opened a ditch or drain; and this allegation is not traversed ~ 
or denied by the respondents. ‘The lands of both parties, 
therefore, must be considered as forming one meadow, within 
the true meaning of the statute; and all the proprietors 
should have been made parties, and the application should 
have been made by a majority in interest of all the proprie- 
tors. If the appellants, who were proprietors of the lower 
part of the meadow, had applied to the court to flow the 
upper part of the meadow belonging to the respondents, it 
could not be doubted, we think, that the latter should have 
been made parties. And the same reasons require that the 
appellants should have been made parties in the present case. 
In all such cases, the remedy provided by the. statute for any 
damage sustained by any proprietor is full, adequate and 
convenient. : 

Whether these proceedings are void or voidable by the 
appellants, and, if they may be avoided, whether the appel- 
lants have a remedy, by a suit at law, for any damages sus- 
tained by them, are questions which we are not called upon 
to decide ; for however that may be, we are of opinion that 
they are not entitled to a remedy under the statute. 

The result is, that the order and decision of the court of 
common pleas must be reversed, and that the application of 
the appellants for the assessments is to be dismissed. 
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Joun Apams vs. 'T'HeE Woonsocket ComPANY. 


A father whose minor daughter was employed by a manufacturing company, ata 
distance of many miles from his residence, forbade them to employ her any further, 
and gave them notice that if they should continue to employ her, he should de- 
mand $3°50 per week for her time and labor, without any deduction on any account 
whatever, and also directed them not to pay or allow her any thing, either goods 
or money, on account of her labor. Held, in an action of assumpsit by the father 
against the company, to recover pay for his daughter’s labor subsequently done 
for them, that he was entitled to recover only so much as her labor was reason- 
ably worth, deducting the price of board provided for her by them, without any 
deduction for clothing which they provided for her. 


Assumpsit for work and labor done for the defendants, by 
the plaintiff’s daughter, from June 27th 1843 to July 18th 
1844. ‘The case was submitted to the court of common 
pleas, on the following statement of facts: 

“'The plaintiff’s minor daughter, Ann Adams, worked in 
the factory of the defendants, in Rhode Island, during the 
time mentioned in the plaintiff’s writ ; and the amount paid 
in the manner hereafter mentioned was what was allowed by 
the defendants to other persons for similar services. In Au- 
gust 1843, the plaintiff sent his son to forbid the defendants 
to employ his daughter, and they were accordingly forbidden, 
but continued to employ her, and refused to let her go. The 
son, by order of the father, also requested her to return home, 
but she declined. On the 5th of February 1844, the plaintiff 
gave to the defendants the following paper: ‘Mr. Samuel 
Green, agent of the Woonsocket Company. Sir: You are 
hereby forbid further to employ, harbor, intrust, or in any 
manner to contract with my daughter, Ann Adams, a minor, 
under the age of 21 years; and I further notify you that 1 
shall demand pay for her time, labor and services, if you con- 
tinue, after this date, to keep or employ her in the manufac- 
turing establishment of which you are agent, at the rate of 
$3-50 per week, for each and every week she so remains with 
you, without deduction on any account whatever, and payment 
of said Green to be made on Saturday night of each week, 
after this date, to my attorney, Simon Lynch, at his place of 
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business in Woonsocket Village ; and you are further notified 
not to advance, pay, or allow to my said daughter, any thing, 
either goods or money, on account of her said work, or in 
payment thereof; as I have a home and every thing neces- 
sary of life provided for her. John Adams.’ 

‘Lynch, mentioned in said paper, authorized the defendants 
to procure suitable board and clothing for the said Ann; and 
when she left the defendants’ employment, she received the 
balance due to her. The settlement was made thus: ‘The 
defendants allowed said Ann $3-50 per week from February 
5th to July 18th 1844, amounting to $8166; and they 
charged her for board and clothing, to June 22d, $44-25, and 
from June 22d to July 18th, $9-16, and $1, ‘paid Lynch on 
settlement ;’ amounting to $54-51, and leaving a balance of 
$27-15. | 

“The plaintiff and his family came from Scotland, at the 
instance of the defendants, and were furnished with means 
by them, and at first entered into the defendants’ employ. 
The plaintiff removed from Rhode Island to this county” 
(Hampden) “in June 1843.” 

On these facts, a judgment was rendered, by the court of 
common pleas, from which an appeal was taken to this court. 

H. Morris, for the plaintiff. 

Norton, for the defendants. . 

Dewey, J. The plaintiff, being entitled to the earnings 
and services of his minor daughter, may well maintain his 
action for the value of those services. His right to remunera- 
tion will embrace the whole period from August 1843, when 
he gave the verbal notice to the defendants. The notice of 
5th February 1844 is more formal, and is in writing ; but such 
written notice is not necessary to charge the defendants. 

The compensation for the services is to be such sum as 


they were reasonably worth; and in this respect the same~ 


rule will apply, as well after as before 5th February 1844. It 
is true that the plaintiff, in his written notice to the defend- 
ants, informed them that he should demand of them three 
dollars and fifty cents per week, without deduction on any 
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account whatever. But we do not suppose that it was com- 
petent for the plaintiff to fix the amount of compensation 
which the defendants would be liable to pay ; such notice, in 
a case like the present, is wholly ineffectual to charge the 
defendants in any particular sum. It was not like a case of 
interchange of propositions, by the parties, for the employ- 
ment of the minor, where, upon one party’s stating his terms, 
if the other acted upon them, he might afterwards be held to 
have assented tothem. Here the plaintiff forbade the defend- 
ants to employ his daughter. ‘There was no special contract, 
therefore, as to the amount of wages; and in an action of 
assumpsit the plaintiff must rely upon the implied contract of 
the defendants to pay what the daughter’s services were 
reasonably worth. If the defendants furnished her board, the 
sum to be recovered will be the value of the services of a 
person thus furnished with board by the employer. This 
seems reasonable, as the father could not. have furnished board 
for her in his own family while she was thus in the employ- 
ment of the defendants, he living at a distance from her. And 
it must be the proper rule in an action where the plaintiff 
waives the tort and sues upon an implied assumpsit. 

The claim of the defendants for articles for clothing for the 
minor, we think, stands upon a different footing. The father 
might well object to the expenditure on his account of any 
money for clothing for his daughter. No deduction should be 
made on that account. 

The only remaining inquiry is, whether the right of the 
plaintiff to maintain this action is barred by reason of the set- 
tlement with the defendants, alleged to have been made by 
Simon Lynch, as agent for the plaintiff. There is some ap- 
parent discrepancy in the statement of the parties, as to the 
facts upon that point. If Lynch had no other authority than 
that contained in the notice of 5th February, that was clearly 
insufficient to authorize the adjustment that was made by 
him. If he had authority independently of this, as he may 
have had, such settlement may bind the plaintiff. The par- 
ties disagree as to this fact, and the case will be sent to a jury 
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to settle it, as well as to assess the damages in case the plain- 
tiff is not barred by the settlement. 

The statement of facts is discharged, and the case remand- 
ed to the court of common pleas. 


Enocu Leonarp vs. Revpen Smita. 


When parol evidence is admitted, which is admissible only for the purpose of prov- 
ing fraud in a written agreement, it cannot legally be used to control or vary the 
terms of such agreement. 

When jurors are instructed to find a verdict for the plaintiff, if the evidence in the 
case proves either of two facts, one of which is not legally proveable by the evi- 
dence, and the jury find for the plaintiff, their verdict willbe set aside and a new 
trial granted. 


THs was an action of trespass, brought by the assignee of 
Curtis S$. Chapin, an insolvent debtor, to recover damages for 
the taking and carrying away of goods. 

At the trial in the court of common pleas, before Co/by, J. 
the plaintiff introduced evidence that the defendant had taken 
and carried away a part of the goods mentioned in the writ. 
The defendant claimed the goods under two mortgages made 
to him by said Chapin. ‘The first mortgage, conveying part 
of the goods, was executed on the 11th of August 1842, to 
secure a note for $400,dated November 10th 1841 ; the other, 
conveying the rest of the goods in question, was executed on the 
23d of February 1843, to secure two notes, viz. one for $850, 
dated November 10th 1841, and the other for $4500, dated 
November 26th 1842. 

The following facts appeared in evidence: That the de- 
fendant, on the 10th of November 1841, conveyed to said 
Chapin a farm in West Springfield, valued at about $3000, 
for which he received, as a consideration, a conveyance of 
said Chapin’s real estate in Springfield, valued at $600, and 
also the two notes, mentioned in the aforesaid mortgages, 
to wit, for $400 and for $850, and also a note of the same date 
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for $1700; and that Chapin, on the same 10th of November, 
executed a mortgage to the defendant of said farm in West 
Springfield, to secure payment of those three notes : That, on 
the 28th of September 1843, no part of the consideration for 
said farm had been paid by Chapin, except the conveyance of 
his said real estate in Springfield ; and that he, on that day, 
reconveyed said farm in West Springfield to the defendant, by 
deed of quitclaim: That said mortgages of goods, and said 
notes, were retained by the defendant, who, at the same time, 
delivered to Chapin a writing, part of which. was as follows: 
“*‘ Whereas Curtis S. Chapin has this day given me a deed of 
the farm that I sold to him, which he mortgaged to me, I 
agree that when I sell the said farm, if I get more for it than 
he shall owe to me the first of next April, I will give him all 
that I get for it more than what he will owe me the first 
of said April; and for what I get for any thing that he has 
mortgaged to me, such as wood, timber, grain, and indeed 
every thing else, I will indorse on his notes, after deducting a 
reasonable sum for my trouble and expense in taking care and 
in disposing of said property. Reuben Smith.” 

The plaintiff called Chapin as a witness, and he testified 
that he did not agree to any of the terms contained in the 
aforesaid writing. 

The plaintiff offered parol evidence tending to show that 
at the time when said quitclaim deed was executed, the said 
- notes were thereby paid, and that it was so understood by 
the parties, and that the defendant’s claim under the mortgages 
was thereby extinguished. The defendant objected to this 
evidence, because the contract of the parties was in writing, 
and could not be varied or explained by parol evidence, except 
by impeaching it on the ground of fraud. The plaintiff 
contended that a fraud had been practised on Chapin by 
the defendant. ‘The judge ruled that the evidence was 
admissible; and the question of fraud was submitted to the 
jury. 

The judge charged the jury, “ that if it was agreed between 
the defendant and Chapin, when the deed of quitclaim and 
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writing abovementioned were made, that the notes should be 


thereby paid, then the mortgages of the goods ceased to be of 
any legal effect; or if the defendant so conducted himself, 
fraudulently and designedly, as to induce him to believe that 
the notes were thereby paid, then the plaintiff should prevail.” 

A verdict was returned for the plaintiff, and the defendant 
alleged exceptions to the ruling and instructions. 

Boise § Leonard, for the defendant. 

Ashmun, for the plaintiff. 

Hussarp, J. The judge’s charge in this case was in the 
alternative ; first, as to the agreement between the parties, and 
secondly, as to the alleged fraud practised upon Chapin. 

The evidence, by which the agreement was attempted to 
be proved, was by parol,.and was contradictory to the written 
contract between them ; and proof of such an agreement was 
clearly inadmissible. The instruction, therefore, founded 
upon that evidence, which was admitted for the purpose of 
proving fraud on the part of the defendant, “that if it was 
agreed between the defendant and Chapin, when the deed of 
quitclaim and writing were made, that the notes should be 
thereby paid, then the mortgages of the goods ceased to have 
any legal effect,’’? was erroneous ; as it authorized the jury to 
find, upon the parol evidence, an agreement between the par- 


ties, (contrary to the written contract,) that the notes and 


mortgages were paid. The jury may have been misled, by 
this charge, to find their verdict upon the evidence of the 
parol agreement, and not on any proof of fraud on the part of 
the defendant. 

Testimony admitted for a specific and limited purpose, to 
“prove a particular fact or facts, cannot be legitimately used to 
prove another fact not legally prcveable by such testimony. 
If such a practice were allowed, testimony would be thrust 
into a cause with one open, avowed object, but with the secret 
purpose of applying it to another; and by reason of it, not 
only the rules of law, but the ends of justice, would be 
perverted. 

As we cannot tell upon which alternative of the charge the 
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jury found their verdict, we are of opinion that it cannot be 


supported. 
New trial granted. 


Harmon Row ey vs. Cates Ricr. 


T. mortgaged all the goods in his store to R., together. with all the goods which, he 
might subsequently purchase for carrying on his trade, to secure payment of cer- 
tain promissory notes: R. afterwards took possession of the store, and all the 
goods therein, as well those which were purchased by T. after the mortgage was 
made, as those which were there when it was made, under an agreement between 
him and T., that he should sell the goods, pay his own notes out of the proceeds, 
and account to T. forthe surplus. Held, that this transaction was not fraudulent 
per se, and that it was for the jury to decide whether it was bona fide, or with a 
fraudulent intent. Held also, that although R. and T. did not actually contemplate 
any thing more than to perfect a supposed valid title under the mortgage, yet if 
they intended that R. should hold the goods for the security of his debts, and if the 
transaction was bona fide, his title to the goods enured by way of pledge, for the 
purpose of effectuating such intention. 


Tus was an action of trover against the sheriff of Hamp- 
den, to recover the value of certain goods attached by his 
deputy, Elisha Adams, on the 19th of June 1842, upon a writ 
sued out by David Clark against William L. Tingley. The 
new trial, which was ordered at the last September term, (10 
Met. 7—13,) was had before Wilde, J., when it appeared in 
evidence that said Tingley, on the 26th of January 1841, 
‘mortgaged to the plaintiff all the goods in his (Tingley’s) 
store at Chicopee Falls, to secure payment of six promissory 
notes, payable on demand ; that a schedule of the goods was 
annexed to the mortgage; and that the mortgage also con- 
tained the following clause: ‘ Together with all the goods 
and merchandize which I may hereafter purchase for carrying 
on said trade, to supply the deficiency created by any sales in 
the security to the said Rowley hereby intended to be given.” 

It also appeared, that on the 11th of January 1842, the plain- 
tiff demanded payment of the aforesaid notes, and, in default 
of payment, claimed the stock of goods then in Tingley’s 
store, by virtue of his mortgage; that Tingley denied the 


334 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Rowley v. Rice. 


plaintiff ’s right to the goods, unless he would give up the 
notes, which the plaintiff refused to do, until he should receive 
his pay, and claimed a right to the goods under the mortgage 
Without giving up the notes; that the plaintiff, after being ad 
vised by counsel, whom he and Tingley consulted, that hi 
had a right to the goods, and to retain the notes till they 
should be paid in full, from the proceeds of the goods, or 
otherwise, took possession of the store and goods, with Ting- 
ley’s consent; agreed to account with Tingley for any sur- 
plus that might remain, after paying the notes; commenced 
making sales of the goods; and continued his possession till 
the time of the attachment by Adams. 

It further appeared that the greater part of the goods, 
taken by the plaintiff, and attached by Adams, as aforesaid, 
were purchased by Tingley, at various times, after the date of 
the mortgage. The defendant contended that the plaintiff 
could not hold these goods, by virtue of his mortgage and 
possession under it, and that, in order to recover for them, he 
must prove some contract of pledge or sale, distinct from the 
mortgage. Whereupon the judge ruled, that although the 
parties did not actually contemplate any thing more than to per- 
fect what they supposed to be a valid title to the plaintiff, under 
the mortgage, yet if they intended that the plaintiff should 
hold the goods for the security of his notes, his title to the 
goods would enure, by way of pledge, for the purpose or 
effectuating such intention—the title, by virtue of the mort- 
gage, being defective; and that the plaintiff was entitled to 
recover the value of the goods, if the mortgage and all the 
proceedings were bona fide, and not fraudulent. 

There was evidence tending to prove that, when the mort- 
gage was made, Tingley was not solvent, and was deeply in- 
debted to said Clark and other persons ; that he had no prop- 
erty besides that which was mortgaged, and which was little 
more than sufficient to pay the plaintiff’s notes; that the 
plaintiff was well informed of Tingley’s condition, and that it 
was agreed between him and Tingley, that Tingley might 
continue in trade as long as the plaintiff should permit him to 
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do so, and that he might sell any part of the goods, without 
any restriction as to the amount of his sales or the disposition 
of the proceeds; and that, as fast as he should purchase new 
goods, either on credit or for cash, they should be held by the 
plaintiff, under the mortgage; that ‘Tingley continued in trade, 
after this, till most of the mortgaged goods were sold, and in 
the mean time increased his debts for goods that he purchased 
and added to his stock, and especially his debt to Clark, which 
was upward of $1300, at the time of the aforesaid attachment 
on Clark’s writ. 

The defendant contended that this mortgage and arrange- 
ment, if the jury believed the evidence, were fraudulent 
per se. But the judge ruled otherwise, and instructed the 
jury, that it was wholly for them to decide whether the mort- 
gage was fraudulent or not, upon consideration of the whole 
evidence. | 

The jury returned a verdict for the plaintiff. Judgment to 
be entered thereon, if the instructions were correct ; other- 
wise, a new trial to be ordered. 

R. A. Chapman & Ashmun, for the defendant, cited 4 
Kent Com. (3d ed.) 138. Story on Bailm. $$ 287, 317. 
Homes v. Crane, 2 Pick. 610. Greene v. Dingley, 11 Shep- 
ley, 131. Jarvis v. Rogers, 15 Mass. 414. 

J. Willard, for the plaintiff, was stopped by the court. 

Suaw, C.J. The plaintiff claimed the goods by virtue of 
- @ prior mortgage of them by Tingley to him. The mortgage 
given to secure the payment of notes purported to include not 
only the goods then in his store, but such as he might afterwards 
purchase. After the notes became due, the plaintiff claimed 
the right to take possession. 'This, at first, was resisted by 
Tingley, the debtor, on another ground, to wit, that he could 
not take possession of the goods, without at the same time 
surrendering his notes. 'This point having been yielded by 
Tingley, there is evidence to show, that by an arrangement ~ 
made between the plaintiff and Tingley, the plaintiff took pos 
session of all the goods, as well those after purchased, as those 
existing at the time of the mortgage, under an agreement: 
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that he should sell the same, pay his own notes out of the 
proceeds, and account to Tingley for the surplus. The judge, 
who tried the case, instructed the jury, that though the par- 
ties did not actually contemplate any thing more than to 
perfect a supposed valid title under the mortgage, yet if they 
intended that the plaintiff should hold the goods for the se- 
curity of his debt, his title to them would enure by way of 
pledge, for the purpose of effectuating such intention, and that 
the plaintiff would be entitled to recover the value, if the pro- 
ceeding was bona fide,and not fraudulent. The question of 
fraudulent intent was rightly left to the jury, and was nega- 
tived by them. 

Now, supposing the original mortgage was invalid to bind 
after purchased goods, (Jones v. Richardson, 10 Met. 481,) 
yet we are of opinion that the above direction was right. 

This agreement and the delivery of the goods to the plain- 
tiff took place before the attachment was made in behalf of a 
creditor, after Tingley had purchased and received the goods, 
and had a full disposing power over them. The facts show all 
the elements of a new, distinct and substantive agreement to 
hypothecate the after acquired goods, sufficient of itself to 
give title to the plaintiff. There was title and possession in 
Tingley, an agreement that the goods should go into the pos- 
session of the plaintiff, to be sold, and the proceeds applied 


* 


to the payment of his debt, and the plaintiff to account to 


him, and pay over the surplus, if any; and this was fol- 
lowed by an actual delivery, before the attachment. The fact, 


that the parties acted under a mistaken belief that the plaintiff 


had a good title to these goods, under the mortgage, does not 
invalidate another good title, of itself sufficient. Such is com- 
monly the case, when an act is held to operate as a ratifica- 
tion or confirmation of some proceeding, doubtful, voidable 
or void. If the act,to which it is applied, is voidable only, 
then it enures by way of ratification; if actually void, and 
the subsequent act is of itself sufficient, it enures as an 
original act. 

It was argued, that if the latter transaction was available at 
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all, it must be by way of pledge, and not as a mortgage. But 
if, as the evidence of the terms of the agreement tends to 
show, it was accompanied with an express power of sale, it 
becomes unnecessary to consider, with critical exactness, 
whether it operated in law as a pledge or a mortgage. In 
either case, the plaintiff would have a right to hold the goods 
against the attaching creditor of the mortgagor; and such 
attachment was a conversion. 
Judgment on the verdict for the plaintiff. 


Harmon Rowtey vs. Caues Rice. 


A mortgagee or pawnee of goods ina store, who has taken possession of the store 
and goods, with the consent of the mortgagor or pawnor, cannot maintain an ac- 
tion of trespass against an officer for entering the store for the purpose of attach- 
ing the goods at the suit of a creditor of the mortgagor or pawnor, unless the 
officer keeps possession of the store for an unreasonable length of time, so as to 
make himself a trespasser ab initio. 


THIs was an action of trespass against the sheriff of Hamp 
den for breach and entry of the plaintiff’s store by Elisha 
Adams, one of the defendant’s deputies. The store was the 
same in which the goods were kept, which are mentioned in 
the next preceding case of Rowley v. Rice, (ante, 333,) and 
which were attached by said Adams, as in that case is fully 
stated. 

At the trial before Wilde, J. the entry of Adams into the 
store, for the purpose of attaching the goods, was not denied 
by the defendant. No evidence was introduced in this case, 
additional to that which was given in the preceding action of 
trover between the same parties, except fur the purpose of 
showing how long Adams, the attaching officer, held posses-. 
sion of the store; and this evidence showed that he remained 
in possession four or five days. 

It was shown in evidence that the plaintiff was summoned 
as trustee of Tingley, in the action in which the goods in 
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said store were attached, and that the trustee process was 
served on him on the same day on which the goods were 
attached. 

The plaintiff contended that this action should follow the 
other, and that if the defendant was guilty in trover, he was 
suilty in trespass also. But the judge instructed the jury, 
that the defendant was not guilty, unless the plaintiff had 
proved an absolute sale to him of the goods in the store, or 
that the goods were not liable to attachment, or that the de- 
fendant’s deputy kept possession of the store an unreasonable 
length of time, and longer than was necessary for the pur- 
pose of an appraisement. 

A verdict was returned for the defendant, and the plaintiff 
alleged exceptions to the judge’s instructions. 

J. Willard §& W. G. Bates, for the plaintiff, cited Smith 
v. Gates, 21 Pick. 55, and Rockwood v. Varnum, 17 Pick. 
293. 

R. A. Chapman & Ashmun, for the defendant, were 
stopped by the court. 

Suaw, C. J. The main facts relied on, in support of this 
action, are stated in the next preceding action of trover; and 
on the facts thus appearing, the court are of opinion that this 
action of trespass will not he. Even if the plaintiff were 


mortgagee or pawnee of the goods, a creditor of Tingley had. 


aright to attach them. The officer, therefore, was justified 
in taking and holding possession of them ; because the attach- 
ing creditor must pay the amount for which they were hy- 
pothecated. Rev. Sts. c. 90, $ 78. 

The question, whether the officer staid in the store too long, 
and thus abused his authority, and made himself a trespasser 
ab initio, was left to the jury, who have answered it in the 
hegative. 

In general, an officer has no right to make use of the tene- 
ment of another, to keep attached goods in, without the ex- 
press or implied consent of the proprietor. But this consent 
is a question of fact. 

Judgment on the verdict for the defendant. 
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Avpen Grirrin vs. Aprauam Risine, Jr. & others. 


An action cannot be maintained against assessors, by an individual who is liable to 
taxation, for their omission to tax him, whereby he loses his right to vote at an 
election, unless it be shown affirmatively that they omitted to tax him, wilfully, 
purposely, or with design to deprive him of his vote; or unless they had actual 
knowledge of his liability to taxation, so plain and obvious, thata sinister purpose, 
and wilful omission to tax him, in pursuance of such purpose, may be reasonably 
inferred by a jury. 


T'ars was an action of trespass upon the case, in which the 
plaintiff alleged, in his declaration, that the defendants were 
legally chosen and sworn as assessors of the town of South- 
wick, in April 1844, and thereby became bound to assess a 
poll tax upon every male inhabitant of said town between the 
ages of sixteen and seventy years, and also to apportion and 
assess upon every citizen of said town, possessing property 
hable to taxation, a town, county and state tax upon their 
said property ; that the plaintiff was then, and on the Ist of 
May following, a citizen of said town, of the age of thirty 
years, and was liable to be taxed and assessed a poll tax 
therein; that from the 1st of June 1840, to the day of the 
commencement of this action, (January 10th 1845,) he was 
seized and possessed of real and personal estate, in his own 
right, liable to taxation within said town; that the defendants, 
previously to their making a list of persons to be taxed in the 
year 1844, well knew that the plaintiff was liable to be taxed 
as aforesaid; yet that the defendants, well knowing the 
premises, neglected and refused to assess a poll tax upon his 
person, or a tax upon his property, or upon any part thereof, 
in the year aforesaid: hata legal meeting of the inhabitants 
of said town was held on the 11th of November 1844, for 
the choice of electors of president and vice president of the 
United States, a governor of this Commonwealth, a member 
of the congress of the United States, two senators, for the 
district of Hampden, to the senate of the then next general 
court, and a representative from said town to said general 
court; that at said meeting, by reason of the neglect and 
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refusal of the defendants to impose and assess a tax upon him 
as aforesaid, he was unable to vote for either of the officers 
aforesaid, or to act in said meeting, and that he was not 
a qualified voter, so to vote, in consequence of said neglect 
and refusal of the defendants; that at said meeting he offered 
his vote, for deposit in the ballot box, to the defendants, who 
were the acting selectmen of said town, and presiding at said 
meeting, and that said vote was refused to be deposited by 
them, in consequence of their said neglect and refusal as 
aforesaid. 

The defendants pleaded the general issue, and filed the 
following specifications of defence: “ 1st. That the plaintiff, 
at the time mentioned in his declaration, was a person who, 
by reason of infirmity and poverty, was unable, in their judg- 
ment, to contribute towards the public charges. 2d. That . 
the defendants had no satisfactory evidence, at the time afore- 
said, that the plaintiff was resident in the town of Southwick, 
on the Ist of May 1844. 3d. That the plaintiff did not 
bring in to the defendants a list of his polls and estate, as by 
law required; they having given due notice to the inhabit- 
ants of said town to bring in such lists.” 

At the trial in the court of common pleas, before Colby, J. 
after the evidence on both sides was introduced, the defend- 
ants requested the judge to instruct the jury (among other 
things) that the plaintiff could not maintain his action, unless 
he proved that the defendants, in omitting to place his name 
upon the tax list, did not act with fidelity and integrity ; and 
that, in making such omission, they acted contrary to their 
own convictions of duty. The judge declined so to instruct 
the jury, but instructed them substantially as follows: That 
the plaintiff must prove that he was a proper subject of tax- 
ation: That if the defendants knew that he was a proper 
subject of taxation, and without any legal excuse or justifica- 
tion neglected or refused to tax him, they were liable in the 
present action; or if they did not know the said facts, but 
neglected to make suitable inquiries, or did not use due dili- 
gence to ascertain the facts, they would also be liable: That 
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if persons neglect to bring in lists of their polls and estate, 
the assessors woyild not therefore be justified in excluding all 
persons so neglecting from taxation, but it would still be their 
duty to tax all persons whom they knew to be proper objects 
of taxation, and to use due diligence in making inquiries both 
as to persons and property: That the defendants had a discre- 
tionary power to exempt persons from taxation, who were, by 
reason of age, poverty or infirmity, unable to contribute to 
the public charge, and if they had honestly and faithfully, in 
the exercise of their judgment, excluded the plaintiff, for such 
cause, they would not be liable; but that, upon this point, 
the burden of proof was on the defendants, to show that such 
was their judgment. 

The jury returned a verdict for the plaintiff, and the de- 
fendants alleged exceptions to the judge’s instructions. 

Leonard, for the defendants. 

R. A. Chapman §& W. G. Bates, for the plaintiff. 

The decision was made at September term 1847. 

SHaw, C. J. This is an action upon the case, against the 
defendants, as assessors of the town of Southwick, averring 
that in May 1844, the plaintiff was liable to taxation in that 
town, both for his poll, and for real and personal property ; 
that this was well known to the defendants; that the defend- 
ants neglected and refused to.assess a poll tax upon his person, 
or @ tax upon his property ; that afterwards, at a meeting for 
-elections in said town, he offered his vote, which was refused ; 
so that, by reason of their neglect and refusal to tax him, he 
lost his right to vote. ‘The case comes before this court upon 
exceptions to the decisions and directions of the court of com- 
mon pleas, before which the cause was tried. 

It is stated as a fact, both in the declaration and in the bill 
of exceptions, that the defendants were, at the same time, 
assessors and members of the board of selectmen. We can- 
not, however, perceive that this circumstance can make any 
difference. ‘The offices are distinct, and the circumstance, 
that they were held by the same individuals, was a casual 
coincidence. The fact that the plaintiff offered his vote at 
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a legal town meeting it seems to have been proper to prove, 
because it tended to establish the per quod — the fact, that he 
actually lost the privilege of voting by means of the neglect 
of the assessors to tax him. But the defendants, as select- 
men, were undoubtedly right in refusing to permit him to 
vote, if his name was not on the list; and they also did right 
in not putting his name on the list, if he had not been taxed 
and paid a tax, agreeably to the requisition of the constitu- 
tion, to qualify him as a voter. They were therefore charge- 
able with no breach of duty, or wrong to the plaintiff, in 
declining to receive his vote. And the question is brought 
back to the point whether, as assessors, they are liable to an 
action, for a breach of duty towards him, in-not assessing a 
tax upon him, which, if paid, would have given him a quali- 
fication, which was wanting without it. 

The case of a suit against selectmen, for refusing the vote 
ot a qualified voter, and that of assessors, neglecting to tax 
a citizen, by means of which he is deficient in one of the 
qualifications of a voter, are manifestly quite distinguishable. 
In the former, the selectmen act directly upon the party’s 
claim of right to vote, which is regarded as a valuable per- 
sonal right; and if his vote is refused, supposing him entitled 
to vote, it is regarded in law as a direct violation of this per- 
sonal right. But although assessors owe a duty to their 
constituents and to the public, to assess a tax on every one 
lable to taxation, yet the right of an individual to be taxed 
is not prima facie a beneficial right to him, and by omitting 
him they do him no direct wrong. If it operates indirectly 
to deprive him of a privilege, before it can be charged as a 
personal injury to him, it must be shown to be done for that 
or some other sinister or wrong purpose. The court are 
therefore of opinion, that the assessors are not liable to an 
action by an individual, who in fact was lable to taxation 
for his property or poll, for simply omitting to tax him, unless 
it be shown affirmatively that they omitted to tax him, wil- 
{ully, purposely, or with design to deprive him of his vote, or 
unless they had actual knowledge of his liability to taxation, 
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so plain and obvious, that a sinister purpose, and wilful 
omission to tax him, in pursuance of such purpose, may be 
reasonably inferred by a jury. In such case, it would be 
proper to leave the evideuce to a jury, with directions to find 
for the plaintiff, if they should find that the assessors wilfully 
omitted to tax the plaintiff, knowing him to be liable to tax- 
ation, for the purpose of depriving him of his right to vote, 
or otherwise to injure and oppress him. 

If it be said that it would be impossible to prove that such 
omission was wilful or designed, we think it may be an- 
swered, that it is the same with all proof of unlawful pur- 
pose or criminal intent, It is an act of the mind, and cannot 
be directly reached. But, as in all other cases, it may be 
inferred from outward acts and notorious circumstances, and 
by confessions or declarations. Supposing-a man of mature 
but not of advanced age, in possession of property, and ap- 
parently in good circumstances, formerly taxed, who had paid 
his taxes without complaint or objection, omitted to be taxed, 
with a heated and sharply contested election in prospect ; 
these and various other circumstances tending to the like con- 
clusion would be evidence, from which, if satisfactory, a jury 
might infer, especially if connected with any statements or 
declarations on the part of the assessors to the like effect, 
that he was wilfully omitted. 

Again; if the complainant, being of a proper age, and oth- 


erwise liable to taxation, has given in his list of polls and 


estate, as he has a right to do, and as he must be notified to 
do, his case is brought directly to the notice of the assessors, 
and if omitted, under these circumstances the inference would 
be very strong, that it was done purposely. We do not mean 
to say that giving in a list is indispensable; the party’s lia- 
bility may be so notorious, that it may amount to proof of 
actual knowledge, though no list is brought in. But it is one 
of the means of proving wilful omission. 

The rule must be general for all towns; but in the appli- 
cation of it, and the inferences to be drawn from particular 
facis, there is a great distinction hetween small towns of few 
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inhabitants, and cities and large and populous towns. In small 
towns, almost every inhabitant, especially every holder of 
property, is usually known to some of the assessors, or other 
officers, and their knowledge of his residence and liability to 
taxation might be more readily inferred. But in populous 
towns, especially in seaports, where many of the inhabitants 
are seafaring and migratory persons, it would be contrary t. 
all probability, and a very forced inference, to presume that 
the assessors know all the inhabitants, or their liability to be 
taxed. But if any individual is apprehensive of losing his 
right, he has an effectual remedy, as already suggested, by 
giving in his list. When it is doubtful whether his case is 
known to the assessors, it is a duty to them, if he intends to 
hold them responsible, to give them the notice required by 
law, by giving in his list. 

But individuals are not without many securities for the 
enjoyment of their rights, without the necessity of resorting 
to an action for damages. Assessors, like other elective 
officers, are amenable to their constituents ; and if known to 
be partial or corrupt in their official conduct, they are liable 
to be, and probably will be, removed. Besides; like other 
officers, they take an oath for the upright and faithful per- 
formance of their duties, binding upon their consciences; a 
security for good conduct, which the constitution and laws 
regard as of great value. Further; an individual, who thus 
suffers by the loss of his vote, suffers in common with others, 
with the public, who have all a deep interest in the purity - 
and regularity of elections; and he suffers also from.a breach 
of some public duty on the part of public officers. Suppose 
the selectmen of a town fail to issue a warrant for a town 
meeting, or the constable to serve it ; or suppose the select- 
men and town clerk fail to record the votes given, or to cer- 
tify and return them, by means of which every voter loses 
his vote. Is each voter to have an action for damages against 
those officers? We think not. If the breach of duty is 
wilful, they will be respectively lable to a public prosecution, 
and to specific penalties when such are provided ; but if none, 
then by indictment. 
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The rule adopted in this case, we think, derives confirma- 
tion from a similar rule in an analogous case, by which asses- 
sors, in assessing a tax upon any individual, shall be liable only 
in case of want of fidelity or integrity. Baker v. Allen, 21 
Pick. 382. It is true that this case is founded on Rev. Sts. 
c. 7, § 44, following and slightly modifying the former S¢. of 
1823, c. 1388, $ 5. Buta consideration of the circumstances 
will show that the effect of the statute was to apply a gen- 
eral rule to a case which had been regarded as an exception. 
The law stood thus: The collector received from the assessors 
a warrant or command to collect the tax, and if it was not 
paid, then, by law, he was to take the property or arrest the 
person of the tax payer. But assessors were regarded as ex- 
ecutive officers, bound to follow the power under which they 
acted ; otherwise, their acts were not justifiable. By the tech- 
nical rule, therefore, if they taxed a person not by law liable 
to taxation, they exceeded their authority, and were not jus- 
tified by the law. Then, by another technical rule, if an 
officer took the property of one not liable to be taxed, he took 
it by order of the assessors; and as by Jaw they who com- 
mand.an unlawful act to be done, and that unlawful act is 
the taking of another’s property, the persons commanding are 
trespassers, the assessors were held liable for mere mistakes of 
information or judgment. The effect of the statute was, to 
take assessors— who are public officers, bound to act in a 
great variety of difficult cases, and who must be presumed to 
act uprightly, until the contrary is shown — out of the oper- 
ation of these technical rules, and bring them within the 
more general and benign principle, which exempts persons 
from liability for damages when they have acted with integ- 
rity and good faith. But no such technical rules would ever 
apply to the case of assessors omitting to tax an individual. 
No trespass or other wrong is committed against him, by 
affecting his person or property, and none is indirectly done 
him, unless. the omission is wilful and for some sinister pur- 
pose, amounting to a want of integrity or fidelity. Ingra- 
ham v. Doggett, 5 Pick. 451. 
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A consideration of some weight is, that if this action will 
lie against assessors, without proving a wilful omission to tax 
one who is liable, it is not confined to assessors of the town 
where the claimant resides at the time his right of Voting is 
lost, but it may be brought against the assessors of any town © 
in the Commonwealth, in which the claimant may have re- 
sided, and been liable to be taxed, at any time within two 
years next preceding the time. ‘This would be attended with 
great practical inconvenience and mischief, in the encourage- 
ment of litigation, and in the obstruction of public officers in 
the just and honest exercise of their public duties ; and these 
are considerations fit to be taken into view, on the question, 
whether an action will lhe, which is obviously one of first 
impression, for which there is no provision of statute, and no 
precedent, and where, therefore, it must depend upon reasons 
of justice and great public policy. 

But the main argument for the plaintiff is founded on the 
assumed analogy between the case of selectmen refusing the 
vote of a qualified person, upon his tender and claim to vote, 
and the case of assessors neglecting to assess a tax on an in- 
habitant, by which his right to vote may be collaterally and 
remotely affected. The distinction between the cases seems 
to us to be cxite obvious, Some of the grounds of this dis- 
tinction have been already pointed out; and we think there 
are many others. 

The grounds upon which an action on the case for dam- 
ages was originally sustained, in this Commonwealth, against 
selectmen, for refusing the vote of a qualified voter, without 
proving that such refusal was wilful and wrongful, were 
much doubted; but the case was put upon grounds of public 
policy, the importance of the personal right, and the difficulty 
of vindicating it in any other way. Kilham v. Ward, 2 
Mass. 236. Lincoln v. Hapgood, 11 Mass. 350. Blanchard 
v. Stearns, 5 Met. 298. A different rule, it is believed, pre~ 
vails in most of the other States. 

‘ But even under the rule adopted in case of an action against — 
selectmen, we think an action like the present could not be 
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sustained. In a case against selectmen, the plaintiff must not 
only show that he was entitled to vote, but that he personally 
claimed the right, and thereby brought the matter directly to 
the notice of the selectmen, and obliged them to act on the 
subject ; that he seasonably furnished them with the evidence 
of his title; that such evidence was sufficient; and yet that 
they refused to place his name on the voting list. 5 Met. 
ubi sup. In the present case, no evidence appears that the 
plaintiff made any application to the assessors, or gave them 
notice of his desire or of his liability to be taxed. Of 
course, he furnished them with no evidence upon that sub- 
ject ; and non constat that he was not exempted from taxa 
tion, as a person who, in the judgment of the assessors, was 
unable, by reason of age, infirmity or poverty, to contribute 
to the public charges. If he was not so exempted, it was for 
him to prove it, and the assessors’ knowledge of it, in order 
to charge them in an action of tort; the presumption of law 
being, under the maxim omnia rite acta, that public officers, 
charged with a public duty, perform that duty rightfully, 
antil the contrary appears. Consistently with all the allega- 
tions and all the evidence in the case, the defendants may have 
acted in strict conformity to the law and to their duty, in 
omitting to tax the plaintiff, under their power to judge of his 
ability to pay a tax; and in order to show the contrary, and 
prove their conduct wrongful, it was incumbent on the plain- 
tiff to show that he was not liable to such exemption, and 
that they could not have honestly so adjudged. It is no an- 
swer to this, to say that it would be difficult for the plaintiff 
to prove that they did not so judge; because the presumption 
is, that they did so; a presumption of which they are legally 
entitled to the benefit, and it must avail them, unless con- 
trolled by proof. But though sometimes difficult, such proof 
may be made in various ways, some of which have been 
indicated ; such as admissions or declarations of the defend- 
ants, or a state of facts, so plainly and notoriously indicating 
the plaintiff’s ability to pay, that the defendants, acting in 
good faith, could not have adjudged him unable by reason of 
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poverty. The difficulty of proof, however, does not exempt 
the party from giving it, and enable him to recover without 
proof, where, by the rules of law, it is essential to his case. 

It appears to us, therefore, that if we were to adopt the 
rule applicable to the case of selectmen, and one in all respects 
analogous and binding, this action, on the case disclosed in 
the bill of exceptions, could not be maintained. But as we 
consider this a new case, and one of great importance, we 
have thought it right to distinguish it from the cases decided 
in respect to the liability of selectmen, and place the decision 
upon the broader ground of principle. 

With these views of the law, it seems hardly necessary to 
consider the particulars, in the bill of exceptions, serzatim 
and in detail. Most of them have been considered in the 
foregoing statement ; and it is manifest that if this view of 
the law is correct, several of the decisions of the court below 
cannot be sustained. Some of the more obvious are these: 
That the defendants were liable to the present plaintiff, 
although they did not know that he was liable to taxation, if 
they did not make suitable inquiries as to the facts, or did not 
use due diligence to ascertain them; that it was their duty to 
use due diligence in making inquiries for persons and polls; 
that although assessors had a discretionary power to exempt 
persons who, by reason of age, infirmity or poverty, were 
unable, &c. yet the burden of proof was upon the defendants, 
to show that they had honestly and faithfully exercised their 
judgment in excluding the plaintiff; and that, in point of fact, 
they had not proved that inability. 

It is proper here to add, to prevent any misapprehension ot 
our opinion, that we do not mean to say that the judge was 
wrong in declaring that it was the duty of the assessors, in 
the exercise of their office, to use due diligence in discover- 
tng property and persons liable to taxation. It was, no doubt, 
their duty to their constituents and to the public, but not a 


duty in which the plaintiff had an interest, and for the non- 


performance of which he could maintain an action and re- 
cover damages. New trial ordered. 
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Epwarp L. Tinxer vs. Ext Beacu & others. 


By an ante-nuptial contract between A. and B., made on the 26th of June 1845, B., 
the intended wife, was to hold her property to her sole and separate use, and was 
to advance to A., the intended husband, certain promissory notes owned by her, 
with the proceeds of which A. was to redeem his mortgaged farm, convey one half 
thereof to B., and have the use of said half so long as he should be a faithful 
husband to B.: A. had no legal right to redeem said farm, the right to redeem it 
haying wholly gone from him: A. and B. were married on the 15th of July 1845, 
and A. soon after took said notes from B. without her consent, and put them into 
the hands of his attorneys, to be collected for him: B. petitioned the court to 
appoint a\trustee to hold her separate property in trust for her, and the court 
appointed T. as such trustee, at the September term, in 1845, and B., on the 30th 
of September 1845, conveyed to T. all her separate property, in trust, according to 
the provisions of S¢. 1845, c. 208, § 8: T. brought a bill in equity against A. and 
his attorneys, praying that they might be required, by decree, to deliver said notes 
to him, and might be restrained from prosecuting actions against the makers of 
the notes, and from receiving any money due thereon. Held, that T. was entitled 
to a decree against A., declaring T.’s title to the notes and the proceeds thereof, 
and also to a decree against A.’s attorneys, requiring them to account for and 
deliver over to T. the notes or the proceeds thereof, on payment of their legal 
costs and expenses for services and disbursements. 


Tis was a bill in equity, in which the plaintiff set forth 
the following instrument: “ Articles of agreement indented, 
made and concluded, on the twenty sixth day of June, in the 
year of our Lord one thousand eight hundred and forty five, 
by and between Eh Beach of Tolland in the county of 
Hampden, gentleman, of the one part, and Achsa Snow of 
Tolland aforesaid, widow, of the other part. Whereas a 
marriage is shortly intended to be had and solemnized be- 
tween the said Eli Beach and the said Achsa Snow, and 
whereas the said Achsa Snow has in her possession both real 
and personal estate which is described in a schedule hereunto 
annexed, which she is to hold to her sole and separate use, it 
is therefore covenanted and agreed by and between the said 
parties to these presents, in manner and form following, that is 
to say: I, the said Achsa Snow, do hereby for myself, my 
heirs, executors, administrators and assigns, covenant and 
agree with the said Eli Beach, on condition the intended 
marriage be solemnized, to advance twelve hundred dollars in 
notes to redeem the farm on which the said Eli now lives, 
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said farm being under mortgage, and the mortgages being in 
the hands of Alonzo Shepard, of Hartford, in consideration of 
said Shepard’s releasing to me one half of said Eli’s farm to 
my sole use ; and I do hereby further agree, that so long as he 
remains to be a faithful and loving husband to me, and pro- 
vides faithfully for my comfort and support, he, the said 
Eli, shall have the use and improvement of my half of said 
farm; and I do further agree that if he, the said Eli, shall 
remain and continue to be thus faithful, and should outlive 
me, that he shall have the use and improvement of my half 
of said farm during his natural life; and I do agree, if any 
unhappy circumstances should occur, to release to him my 
half of said farm, by his paying to me the twelve hundred 
dollars; and I am to be a faithful and obedient wife to him. 
I, the said Eli Beach, do hereby, for myself, my heirs, ex- 
ecutors, administrators and assigns, covenant and agree with 
the said Achsa Snow, on condition the intended marriage be 
solemnized, that in consideration of her advancing twelve 
hundred dollars in notes, to be applied to redeem two mort- 
gages in the hands of Alonzo Shepard, of Hartford, but for 
nothing else, she shall, at the redemption of said farm, 
receive a release from’ said Shepard of one half of said farm, 
to her sole and separate use forever; and I do further agree 
that should I depart this life before her, she shall have 
the use and improvement of my part, that is of the whole 
farm, during her natural life; or should [ neglect the proper 
duties of a husband, or leave her, she is to have the use and 
improvement of the whole farm, until she receives her twelve 
hundred dollars. In this case she is to release her part of 
sud farm to me, my heirs and assigns. In witness whereof 
we have hereunto set our hands and seals. 
Eli Beach, (seal. ) 
Achsa Snow, (seal. )” 

The schedule annexed to these articles of agreement is 
copied in the margin.* 

* «¢ One certain piece of land situated in Tolland, and county of Hampden, 
and Commonwealth of Massachusetts, bounded as follows south on the county 
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The plaintiff then alleged, in his bill, that said Eli and 
Achsa were married on the 15th of July 1845, and that she 
afterwards petitioned this court for the appointment, pursuant 
to the provisions of St. 1845, c. 208, of a trustee to hold said 
real and personal property, reserved in the aforesaid instru- 
ment, in trust for her and to manage the same for her benefit ; 
that at the September term of this court, held at Northamp- 
ton, in 1845, the court appointed the plaintiff to be trustee, to 
hold said property in trust for said Achsa, and to manage the 
same for her benefit ; that he accepted said appointment and 
trust, and gave bond for the faithful performance of the du- 
ties thereof ; that afterwards, on the 30th of September 1845, 
said Achsa, by her deed duly executed, conveyed said prop- 
erty to the plaintiff in trust for the purposes in said deed 
declared ; and that the plaintiff, under said appointment and 
deed, ought to have the custody and care of said property, 
and of the promissory notes described in said schedule; but 
that said Eli had obtained said notes, without the consent of 
said Achsa or of the plaintiff, and, with the intention of 
depriving said Achsa of the use and benefit of said notes, and 
defeating the purposes of said trust, had withheld said notes 
from the plaintiff, and had left them, or part of them, in the 
office of Bates & Gillett, attorneys at law, to be by them col- 
lected for the use of said Eli; that the plaintiff had demanded 
of said Bates & Gillett a delivery to him of said notes, but 


road, west and north on lands of Ashur Moore, east on lands of Eli Beach, 


containing five acres, with a dwelling-house and barn, and out buildings 
thereon. 


“One note against Oliver E. Slocum, dated Jan. 6, 1845, of $500-00 
s*One note against Isaac Hale, Benjamin F. Hale, and Francis S. 

Hale, dated July 7, 1837, of 283-£0 
*¢ One note against Stephen Palmer, dated April 15, 1845, of 50-00 
** One note against Lyman and Seymour Moore, dated April 11, 

1845, of 10-00 
* One note against Smith and Eli Frost, dated Nov. 11, 1844, of 100-00 
“One note against Nathan E. Slocum, dated July 10, 1839, of 66:33 


_* One note against Nathan E. Slocum, dated March 27, 1841, of 182-00 


“The above notes, Achsa Snow agrees to turn to redeem the mortgage on 
Eli Beach’s farm.” 
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that they had refused to deliver the same to him, and had 
commenced and entered in court, in the names of said Eli 
and Achsa, without the plaintiff’s consent, or the consent of 
said Achsa, an action or actions on one or more of the said 
notes signed by Nathan E. Slocum, and had commenced 
another action against Benjamin EF. Hale and others, the 
makers of another of said notes. 

The plaintiff further alleged, in his bill, that before the 
aforesaid marriage, and at the time of the making of said 
instrument, the said Eli deceived the said Achsa, by repre- 
senting to her that he had a right to redeem the farm on 
which he lived, and that she was, by such deception, induced 
to agree, by said instrument, to advance twelve hundred dol- 
lars, in notes or'cash, to redeem the same; that neither said 
Eli, nor any one in his behalf, had a right to redeem said 
farm; but that his right of redemption, if ever he had any, 
was then entirely gone from him, as he then well knew. 

The prayer of the bill was, that said Eli, and said Bates 
& Gillett, might make full answers on oath, and might be 
required to deliver said notes to the plaintiff, as trustee of 
said Achsa; and that said Bates & Gillett might be restrained 
from further proceeding to prosecute said actions, and from 
recelving any money due on any of said notes; and that the 
makers of said notes might be restrained from paying the 
same, or any part thereof, to said Eli or to any other person 
than the plaintiff. 

The answer of Eli Beach admitted the execution of the 
instrument, the accuracy of the schedule annexed thereto, 
his marriage, the appointment of the plaintiff as trustee, and 
the conveyance of said Achsa to the plaintiff, as set forth in 
the bill; but he denied that said instrument was executed in 
pursuance of the provisions of St. 1845, c. 208, or that it had 
any legal validity, or could be enforced against him by the 
court, or that the plaintiff, by virtue of said appointment, was 
authorized and empowered by the court to hold the notes, — 
which are alleged to be in the hands of said Beach. He also 
denied that he obtained said notes without said Achsa’s 
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consent, and averred that he took them from her, in trust for 
her, and that he ought to have the possession, care and custody 
of them ; but he admitted that he obtained the notes without 
the consent of the plaintiff, and that he claimed to hold them 
as his own property. He denied that he intended to deprive 
said Achsa of the use and benefit arising from the avails of 
the notes, or to defeat the purposes of any trust; and also 
denied that, before his marriage, or at the time of the execu- 
tion of the said instrument, he deceived the said Achsa, as 
alleged in the bill, or that she was induced, by any deception, 
to advance $1200, in notes or cash, to redeem his farm ; but 
that, on the contrary, he, before the execution of said instru- 
ment, went with her to counsel learned in the law, and 
stated the history of the title of said farm, fully and truly ; 
whereupon said counsel advised the said Achsa that the said 
Beach had a right to redeem the same, and that she would be 
safe in signing said instrument. He also averred that he had 
then, and still has, a right to redeem said farm. 

The said Beach, in his answer, further stated, that after the 
said marriage, viz. on the 17th of July 1845, the said Achsa, 
with her own hands, gave to him the notes described in said 
schedule, in pursuance of said instrument, and then and there 
requested and urged him to make a speedy collection of the 
same, and to apply the proceeds towards the redemption of 
said farm, as in said instrument was stipulated; that he lefi 
said notes with Bates & Gillett. with orders to collect the same, 
and that they had commenced the suits mentioned in the bill, 
without the plaintiff ’s consent, and had refused to give up the 
notes to the plaintiff; but he denied that they had been di- 
rected by said Beach to collect the notes for his use, or that 
he directed the suits to be commenced by them, or that they 
were commenced against the wishes and without the con- 
seut of the said Achsa; that the said Bates & Gillett were 
requested by the said Beach to collect said notes and pay over 
the proceeds to the holders of the mortgages on said farm, and 
to obtain for the said Achsaa deed of one half thereof, according 
to the stipulations of said instrument, and that said Bates & 
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Gillett agreed to collect the notes and apply the proceeds 
accordingly, and to secure to the said Achsa the amount of the 
sum so advanced by her. 

The said Beach further averred, in his answer, that he put 
the notes into the hands of Bates & Gillett, for the purpose and 
with the directions above stated, not because he supposed the 
court had any authority to enforce any trust under said instru- 
ment, or that the notes were not legally his property, but be-- 
cause he was anxious to do as he had agreed with the said 
Achsa, who had agreed with him as to the manner in which 
the said portion of her property should be invested; that he, 
in order to carry out the spirit of said instrument, made an 
arrangement to raise the money to redeem said farm, pay up the 
mortgages thereon, and give to the said Achsa a deed of one 
half thereof, with an assignment and security of the mort- 
gages, upon the same, and that he had been defeated in so 
doing only by her acts, done, as he believed, under the evil 
and interested advice of certain persons inimical to him. 

The answers of Bates and Gillett set forth the facts, as tu 
the manner in which the notes came into their hands, the 
directions given to them by Beach, and their proceedings for 
the purpose of collecting them, substantially as alleged by 
Beach in his answer. 

A replication was filed, and evidence was taken, tending to 
show that the defendant Beach, on the 26th of June 1845, 
(the date of the articles of agreement between him and the 
said Achsa,) had no right to redeem his farm, and that he 
obtained the notes, mentioned in the bill, without the consent 
of his wife. 

Boise, for the plaintiff. 

R. A. Chapman & W. G. Bates, for the defendants. 

Suaw, C. J. The plaintiff was appointed trustee by this 
court, at September term 1845, upon the application of Achsa 
Beach, wife of the defendant Eli Beach, pursuant to the 
power vested in the court by St. 1845, c. 208. This appoint- 
ment was made, under the provision in the eighth section 
of that statute, for the purpose of carrying into effect an 
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ante-nuptial contract made by said Eli and said Achsa, reciting 
that she had certain property, real and personal, described in 
a schedule annexed to said contract, and providing that she 
should hold and enjoy the same in her own right. After the 
appointment of the plaintiff as such trustee, the wife, in pur- 
suance of the power vested in her by the enabling clause in 
said statute, by her deed, duly executed, conveyed to the said 
trustee all the said property, including the notes mentioned in 
the plaintiff’s bill, which had been placed by her husband in 
the hands of the other defendants, Bates & Gillett, as attorneys 
at law, for collection. 

The questions presented are merely questions of fact upon 
evidence. In matter of law, the court are of opinion that, by 
force of St. 1845, c. 208, the appointment of the plaintiff as 
trustee, and the conveyance made by the wife, notwithstand- 
ing her coverture, vested the property in question in the plaintiff, 
and that the wife had not so far exercised her disposing power 
over the property, before the appointment of the plaintiff as 
her trustee, as to prevent him from taking and holding it for 
her use; and that he is well entitled to maintain this bill in 
equity, to recover the property, and the proceeds thereof, from 
the defendant Beach and his attorneys, having the actual cus- 
tody and control over it, and claiming to hold it against the 
trustee. We think, therefore, that the plaintiff is entitled to 
a decree against Beach, declaring the plaintiff’s title to said 


‘property, including the said notes, and the proceeds thereof, 


in his own hands, or in the hands of his agents, with costs; 


and also to a decree against Messrs. Bates & Gillett, requiring 


them to account for, and deliver over to him, the said notes or 
the proceeds thereof, on payment of their legal costs and ex- 
penses for services and disbursements in suits instituted for 
the collection of said notes, or either of them, or otherwise in 
relation to the said notes. 
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Davin A. Stites vs. Gorpon Wuitre & another. 
& 


An action for a deceit in a sale may be maintained against two persons jointly, if 
they both knowingly make false representations at the time of the sale, though 
they had not previously conspired or agreed to make such representations, and 
though only one of them was interested in the expected fruits of the fraud. 

The measure of damages is the same, in an action for adeceit in a sale, asin an action 
for breach of a warranty on a sale, namely, the difference between the value of the 
article sold and the value of such an article as it was represented to be. 


TRESPASS UPON THE CASE for deceit in the sale of a horse. 
At the trial in the court of common pleas, before Washburn, J. 
the defendants contended that the action could not be sus- 
tained against them jointly, unless it should be proved that 
they agreed or conspired to make the misrepresentations 
alleged in the plaintiff’s declaration, or that both of them 
were interested in the expected fruits of the fraud. But the 
judge instructed the jury, “that though there was no such 
previous agreement or conspiracy, and though only one of the 
defendants had any interest in the fruits of the fraud, yet if 
the jury should be satisfied that, being both present at the time 
of the sale, both defendants jointly made the representations 
alleged, and those representations were false, and the defend- 
ants knew it, and the plaintiff was induced, by those repre- 
sentations, to make the purchase, and was thereby defrauded, 
then the plaintiff was entitled to recover.”’ 

The defendants further contended, that if the horse, at the 
time of the sale, was fairly worth all the plaintiff paid for him, 
then there was no damage, and the action would not lie. But 
the court ruled, ‘‘that the measure of damages would be the 
difference between the actual value of the horse sold, and the 
value of such a horse as this was represented to be, by the 
defendants.”’ 

A verdict was returned for the plaintiff, and the defendants 
alleged exception to the judge’s instructions and ruling. 

H. Morris, for the defendants. 1. There can be no joint 
misrepresentations, (except in case of copartners, ) unless there 
is a previous agreement to make them, or unless there is a 
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joiut interest in the fruits to be derived from them, so that 
one is liable for the representations of the other, or the rep- 
resentations of one may be regarded as those of the other. 
Patien v. Gurney, 17 Mass. 185, 186. Weall v. King, 12 
Fast, 454. 

2. In an action on the contract of sale, the rule of damages 
laid down by the judge is probably correct. The last de- 
cisions are so; though Caswell v. Coare, 1 Taunt. 566, is the 
other way. But in an action for a deceit, the measure of 
damages is the loss the plaintiff has sustained by means of the 
deceit. Fraud without damage will not support an action 
for a deceit ; ‘“‘ but where these two do concur and meet to- 
gether, there an action lieth.”” Per Croke, J. 3 Bulst. 95. See 
also3'T. R. 64. 11 Wend. 409. Morgan v. Bliss, 2 Mass. 
112. Upton v. Vail, 6 Johns. 181. What then is the dam- 
age sustained by a deceit inasale? In Medbury v. Watson, 
6 Met. 257, Hubbard, J. said, if the plaintiff, “ through fraud 
practised on him, paid a higher price than the estate was worth, » 
and that fraud was actionable, then he is entitled to recover 
for the injury occasioned by such fraud.” ‘This injury was 
the loss of the difference between the value of the estate and 
the sum which the plaintiff paid for it. 

Leonard §& W. G. Bates, for the plaintiff. 1. The de- 
fendants are jointly liable, though no joint interest was shown, 
nor any previous agreement between them to deceive the 


plaintiff. 3 °'T. R. 51. 2 Hast, 107. 6 Met. 257. Young 
v. The King, 3'T. R. 102. Commonwealth v. Harley, 7 
Met. 466. Patten v. Gurney, 17 Mass. 182. 


2. The rule of damages was rightly stated by the judge at 
the trial. Less damages are not to be recovered in an action 
ex delicto, than in an action ex contractu, for the same act. 
Curtis v. Hannay, 3 Esp. R. 82. Borrekins v. Bevan, 3 
Rawle, 44, per Rogers, J. Cary v. Gruman, 4 Hill, 625. 
Morse v. Goodwin, 9 Met. 278. [See also Cothers v. Keever, 
A Barr, 168. ] 

Wipe, J. It has been argued in support of these excep- 
tions, that the act complained of by the plaintiff could not, 
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in the nature of things, be done by several persons jointly, 
although each may have done it at the same time. The 
same objection was made in a like action, in the case of Pat- 
ten v. Gurney, 17 Mass. 182. But the objection was over- 
ruled ; and it was decided, that two persons, joining together 
in the commission of a fraud, by false representations, might 
undoubtedly be sued together in an action founded on such 
a fraud. 'This decision is directly in point, and the cor- 
rectness of it cannot be doubted. It was quite immaterial 
whether the defendants had or had not made any agreement 
to defraud the plaintiff, before they made the false representa- 
tions, or whether they had a joint interest, or not, in the horse 
sold. This is an action founded on an alleged deceit by false 
representations, and not an action of conspiracy. ‘The gist of 
the action is the fraud practised on the plaintiff. As no pre- 
vious conspiracy is alleged, none need be proved. 

It was objected that it was necessary to prove that the de- 
fendants were both interested in the expected fruits of the 
fraud. But there is clearly no foundation for this objection. 
It is immaterial whether the fraud was committed for their 
joint benefit, or for the benefit of one of them, or for a stranger. 

Another exception was taken to the ruling of the court on 
the subject of damages. ‘The court ruled that the measure of 
damages was the difference between the actual value of the 
horse sold, and the value of such a horse as that was repre- 
sented to be by the defendants. This rule of damages we 
think perfectly correct. It was so laid down by Buller, J. in 
1 T. R. 136; by Lord Denman, in Clare v. Maynard, 7 Car. 
& P. 743; and so it was decided, in Cary v. Gruman, 4 
Hill, 625, and in other cases cited for the plaintiff. The de- 
fendants’ counsel admitted that this was the well established 
rule in actions on the contract of warranty; and surely the 
defendants cannot claim a more favorable rule of damages, on 
the ground of their own fraud. The plaintiff was clearly 
entitled to such a horse, or the value of such a horse, as that 
sold to him by the defendants was by them represented 
to be. Exceptions overruled. 
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Tue Bank or Ornueans vs. Joun Curtis & others. 


A bank at Albion, in the State of New York, discounted a bill of exchange, deduct. 
ing a little less than legal interest for the time it had to run, and gave the kolder, 
at his request and for his accommodation, a draft payable in its own bills, ona 
bank at Albany, where by law it was required to redeem them at a discount not 
exceeding one half of one per cent.; and the holder received those bills at par: 
The bank at Albany was the agent of the bank at Albion for the redemption of 
its bills, and paid the holder of the discounted bill in the bills of the bank at 
Albion, which then passed current at par; and that bank paid to the bank at Al- 
bany the amount of said draft in full.- Held, that these facts did not prove that 
the bill was discounted on a usurious consideration or agreement. 


Witpz, J. This action is assumpsit against the defend- 
ants as acceptors of a bill of exchange for $3000, drawn by 
John Thomas, payable to his own order, and by him indorsed 
to the plaintiffs, a bank at Albion in the State of New York. 
The defence is, that the bill was discounted at a rate of in- 
terest exceeding seven per cent., which is the rate allowed by 
the law of New York, and that, by the lex loci contractus, the 
contract was usurious and void. 

The material facts in the case are, that the bill was dis- 
counted at the request of the said Thomas, and that he was 
paid, by the cashier of the plaintiff bank, the amount of the 
bill, deducting a few dollars less than seven per cent. (the 
lawful interest,) for the time it had to run, ‘This pay- 
ment was made by a check or order on the New York 
State Bank in Albany, payable in the bills of the Bank of 
Orleans, and was received by Thomas at par. At that time, 
the Bank of Orleans was required by law to redeem its notes 
in Albany, and at a discount not exceeding one half of one 
per cent., and the said New York State Bank was the plain- 
tiffs’ agent to make such redemption. On these facts, the 
defendants’ counsel contend that the transaction was usurious. 
But we are of opinion, considering all the facts in the case, 
that there is no proof that there was taken or reserved, by the 
contract, directly or indirectly, more than legal interest, in 
contravention of the New York law against usury. “ To 
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constitute usury, within the prohibitions of the law, there 
must be an intention knowingly to contract for or take usuri- 
ous interest; for if neither party intend it, but act bona fide 
and innocently, the law will not infer a corrupt agreement.” 
This rule of construction of the law against usury was laid 
down in the case of Bank of U. States v. Waggener, 9 Pet. 
399, and the case was decided on that principle. We are of 
opinion that this rule of construction is well founded, and 
well established by the authorities. This has been the uni- 
form construction of the usury laws in England, and was 
acted upon, as a settled rule of law, in the cases of Portland 
Bank v. Storer, 7 Mass. 433, and Northampton Bank vy. Al- 
len, 10 Mass. 284. 

The case of the Bank of U. States v. Waggener is much 
stronger against the plaintiffs than the case under considera- 
tion. In that case, a loan had been made in the notes of the 
Bank of Kentucky, at par, when they were at a depreciation 
of between 33 and 40 per cent. Yet as the Bank of Ken- 
tucky was solvent, and compellable by law to pay the full 
amount of its notes, which they did afterwards in fact pay 
in full, the court held that the transaction was not usurious, 


unless it should be found by a jury that there were an intended * 


loan of money and a reservation of illegal interest. In the 
present case there is no proof that the notes of the Bank of 
Orleans were depreciated, and it must be presumed that they 
passed current at par; for if otherwise, it would have been 
proved. There is no proof that Thomas did not pass all the 
bills he received from the plaintiffs, at par; if he did not, he 
would have so testified. The cashier of the plaintiffs gave 
an order upon the New York State Bank for the amount of 
the bill discounted, deducting no more than legal interest, at 
the. special request of Thomas, and for his accommodation. 
This order was charged to the Bank of Orleans, and has been 
fully paid. It is clear, therefore, that 'Thomas has never paid, 
nor have the plaintiffs received, any illegal interest ; nor is 
there any reason to believe that a usurious contract was ever 
made or contemplated by the parties. The Bank of Orleans 
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was required by law to redeem its notes in Albany, and ata 
discount not exceeding one half of one per cent. But this 
has no tendency to prove that its bills were depreciated, or 
did not pass current at par, in all business transactions. ‘This 
case, therefore, is in no respect like the cases cited by the 
defendants’ counsel, (1 Yerg. 243, 444; Meigs, 585; 1J. J. 
Marsh. 49; 6 Monr. 376; 7 Monr. 336, 354, 424; 9 Pet. 
391 ;) wherein it has been decided, that aloan of paper money 
greatly depreciated, to be repaid in sound funds, is usurious, 
or that it should be left to the jury to decide whether, in such 
lending, there was not a shift or device, which was designed 
to, and did, cover usury. In the present case, it is not proved 
that the bills of the Bank of Orleans were ever greatly de- 
preciated, or depreciated at all; nor is there any evidence 
upon which a jury would be warranted in finding that the 
pill sued was discounted upon a usurious consideration or 
agreement. We are therefore clearly of opinion, upon author- 
ty and principle, that the plaintiffs are entitled to judgment. 
ff. Morris, for the plaintiffs. 
Ashmun, for the defendants. 


——_——- 


Ezra Cuark & others vs. Asa REMINGTON. 


R., by his guaranty, engaged to pay C. for goods which C. might, from time to time, 
- sell and deliver to D.: C. accepted the guaranty, and R. had notice that it was ac- 
cepted: C. delivered one parcel of goods to D., for which D. seasonably paid. 
In September 1842, C. delivered other goods to D., and in March 1843 took 
D.’s note therefor, payable in thirty days, which was never paid: In June 1843, 
D. was in business, and had property sufficient to pay C.: In April 1844, D. was 
discharged from his debts, under the insolvent laws, but paid no dividend, and 9, 
did not prove his claim against him, under the proceedings in insolvency: C, 
' gave R. no notice of the credit which he had given to D., nor of the state of D.’s 
accounts with him, nor of D.’s failure to meet his payments, until the Ist of Jan- 
uary 1845, when he demanded payment from R. of the amount due to him from D. 
Held, that R. was discharged from his liability on the guaranty, by C.’s omission to 
give him seasonable notice of the amount due from D., and of D’s failure to pay it. 


Assumpsir on the following guaranty : “‘ Hartford, May 3d 
1842. Messrs. Clark, Gill & Co. Gentlemen: Please de- 
liver Mr. Jesse Dilliber such iron, &c. as he may want, from 
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time to time, as he calls for it, and I will guaranty the pay- 
ment to you of same. Asa Remington.” The writ was 
dated August 8th 1845. 

The case was submitted to the court on the agreed state- 
ment of facts which follows: 

“On the 3d of May 1842, Jesse Dilliber procured of the 
defendant the letter of guaranty declared on by the plaintiff. 
The defendant, who lived in Cabotville, was at Hartford at 
that time, and went to the plaintiffs’ store to sign the guaranty, 
and knew that it was accepted by the plaintiffs, but did not 
know what amount of goods they sold to Dilliber, upon the 
credit of it. In September 1842, Dilliber, having paid all that 
remained of the previous bill; again purchased goods of the 
plaintiffs, to the amount of $100, which was the last purchase 
made by him of them, and the one for which they now seek 
to recover of the defendant, upon said guaranty. On the 
16th of March 1843, the said bill, contracted in September 
1842, not having been paid, the plaintiffs took of Dilliber a 
note for the amount, payable at Hartford Bank, in thirty days 
after date; which note he did not pay at maturity, and the 
same still remains unpaid. No notice was given to the 
defendant, as to the amount of credit which the plaintiffs had 
given to Dilliber, upon said guaranty, nor as to the state of 
Dilliber’s accounts with them, nor of his failure to meet his 
payments, nor that the plaintiffs relied upon the defendant for 
the payment of their claim, until about the Ist of January 
1845, when the claim was put into the hands of their attor- 
neys, at Springfield, for collection, who caused a demand to be 
made on the defendant for payment of the balance due, pre- 
viously to the commencement of this action. Dilliber con- 
tinued in his business, as a blacksmith, at Cabotville, until the 
summer of 1843; and on the 30th of January 1844 went into 
insolvency, under the provisions of the insolvent laws of this 
Commonwealth, and on the 3d of April 1844 obtained a dis- 
charge, tnder those laws; but he has paid ne dividend, and 
the plaintiffs never proved their claims against him, under the 
proceedings in insolvency. 


ae 


SEPTEMBER TERM 1846. 363 
Clark & others v. Remington. 


“On the 5th of June 1843, Dilliber executed and delivered 
to J. Chapin, H. Foot & Co., V. Chapin and M. M. Bates, a 
mortgage of his interest in certain real estate in Cabotville, to 
secure their several claims against him, amounting in all to 
$643:54. The estate, so mortgaged, was a lot of land and 
dwelling-house, situate near Cabotville, and worth from twelve 
to fifteen hundred dollars ; and there was previously no in- 
cumbrance upon it, except an attachment which was soon 
after paid and removed.”’ | | 

Norton, for the plaintiffs. It is not necessary, in order to 
entitle the plaintiffs to recover, that they should have given 
the defendant notice of the sales which they had made to 
Dilliber, on credit. Goring v. Edmonds, 6 Bing. 94. Red- 
head v. Cator, 1 Stark. R. 14. Allen v. Rightmere, 20 Johns. 
365. Cutler v. Southern, 1 Saund. 116. Read v. Cutts, 7 
Greenl. 186. Clark v. Burdett, 2 Hall, 197. Breed v. Hill- 
house, 7 Connect. 523. Hall v. Rand, 8 Connect. 560. 
Sith v. Dann, 6 Hill, 543. EH'ddowes v. Niell, 4 Dall. 133. 
Bent v. Hartshorn, 1 Met. 24. Salisbury v. Hale, 12 Pick. 
A416. Duval v. Trask, 12 Mass. 154. Nor did the taking of 
Dilliber’s note discharge the defendant. 12 Mass. whi sup. 
Butts v. Dean, 2 Met. 76. Curtis v. Hubbard, 9 Met. 322. 


Norton v. Hastman, 4 Greenl. 521. 


This was a continuing guaranty ; the defendant had notice 
that it was accepted by the plaintiffs, and that they had sold 
some goods to Dilliber, on the credit of it ; and the guaranty 
was never revoked. And in all the cases where guarantors 
have been let off, there was want of notice of acceptance, or 
of the giving of credit, or the guaranty was for a limited 
time. 

J. Wells, for the defendant. This was doubtless a con- 
tinuing guaranty; but the plaintiffs, in order to charge the 
defendant on it, were bound to give him notice of their deal- 
ings with Dilliber, on the faith of it. The defendant knew 
that the guaranty was accepted ; but he knew nothing more, 
until a demand of payment was made on him. The plain- 
tiffs’ neglect to advise the defendant of their proceedings on 
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the faith of the guaranty, and their omission to collect their 
debt of Dilliber, have discharged the defendant from his lia- 
bility ; especially as Dilliber has become insolvent. 3 Kent 
Com. (5th ed.) 124. Story on Notes, ¢ 485. 3 Wheat. 
148-158, note. Tuckerman v. French, 7 Greenl. 115. Rus- 
sell v. Clark, 7 Cranch, 69. Craft v. Isham, 13 Connect. 
28. Douglass v. Reynolds, 7 Pet. 113. Leev. Dick, 10 Pet. 
A482. Cremer v. Higginson, 1 Mason, 323. Dolev. Young, 
24 Pick. 250. Courtis v. Dennis, 7 Met. 510. Talbot v. 
Gay, 18 Pick. 5384. Thomas v. Davis, 14 Pick. 353. Bab- 
cock v. Bryant, 12 Pick. 133. Ozford Bank v. Haynes, 8 
Pick. 423. Wildes v. Savage, 1 Story R. 22. Chit. Con. 
(5th Amer. ed.) 528, 533.- Samuell v. Howarth, 3 Meriv. 
272. 

Witpe, J. This is an action of assumpsit on the defend- . 
ant’s guaranty in behalf of Jesse Dilliber, which, by the terms 
of it, was a continuing guaranty; and the question upon the 
facts stated is, whether seasonabie notice was given of the 
plaintiffs’ acceptance of the guaranty, and the advances made 
thereon. 

It is admitted that the defendant had notice of the accept- 
ance of the guaranty at the time he signed it; but he denies 
that he had any notice of the advances made thereon, until 
long after the last advance was made, and after Dilliber’s in- 
solvency ; and so it appears by the statement of the facts. 
The last purchase made by Dilliber of the plaintiffs, and the 
one for which they now seek to recover of the defendant, was 
made in September 1842; and no notice was given to the 
defendant of the amount of the credit given to Dilliber on 
the defendant’s guaranty, until about the Ist of January 
1845. In the mean time, in January 1844, Dilliber went into 
insolvency, under the insolvent laws of this Commonwealth, 
and obtained his discharge in the month of April next follow- 
ing ; but he paid no dividend, and the plaintiffs never proved 
their claim against him. ‘The question then is, whether there 
has not been such laches, on the part of the plaintiffs, as to dis- 
charge tne defendant from his liability for the advances made. 
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After examination of the authorities, and a full consideration 
of the case, we are all of opinion that the defendant is so dis- 
charged. 

The law on this point is correctly laid down in the case of 
Cremer v. Higginson, 1 Mason, 340. That was a suit ona 
guaranty, and Story, J. said, ‘‘ it was the duty of the plaintiff, 
within a reasonable time after the advances were actually 
made, to give notice thereof to the defendants, and that reliance 
was placed upon their guaranty to insure the repayment ; and 
if notice was not given in a reasonable time, nor until after a 
material change in the circumstances of the debtors, such 
laches of the plaintiffs was a complete discharge of the de- 
fendants from their guaranty.” 

The same doctrine is laid down in Douglass v. Reynolds, 
7 Pet. 126. It was held in that case, that although, on a con- 
tinuing guaranty, where a series of transactions was contem- 
plated, no notice was necessary to be given to the guarantor 
of each successive transaction, yet ‘‘ when all the transactions 
were closed, notice of the amount for which the guarantors 
were held responsible should, within a reasonable time after, 
be communicated to them.” ‘The case of Craft v. Isham, 
13 Connect. 28, was decided upon the same principle. In 
that case, the authorities on this point were reviewed, and 
the court seem to us to be justified in saying that it was set- 
tled, by the decisions reviewed, beyond the possibility of 
doubt. ‘The doctrine laid down in these cases has been held 
in several other States, and by this court in the case of Bab- 
cock v. Bryant, 12 Pick. 135. And the principle on which it 
is founded is just and reasonable. Good faith, we think, 
requires that when a party gives credit to another, on the 
responsibility or undertaking of a third person, he should give 
immediate notice to the latter of the extent of the credit; es- 
pecially when, as in the case under consideration, a continuing 
guaranty is giver without limitation of the time of its con- 
tinuance, or of the amount of credit for which the guarantor 
might be held responsible. ‘That reasonable notice was not 
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given in the present case, appears to the court very clear from 
the facts agreed. No notice was given to the defendant of 
what was done under the guaranty, until nearly three years after 
the guaranty was given, and over two after the last credit was 
given to Dilliber; soon after which the plaintiffs settled with 
him, and took his note for the amount due, which he now 
seeks to recover of the defendant. In the mean while, Dil- 
liber ceased doing business, and mortgaged his property, 
worth from twelve to fifteen hundred dollars, to some of his 
creditors, and afterwards took the benefit of the insolvent laws, 
and obtained his discharge ; the plaintiffs not having proved 
their demand against him, under the insolvency proceedings. 
And it does not appear that they ever took any pains to col- 
tect their deniand of Dilliber. This, in strictness, they were 
not bound by law to do; but they were bound, after all 
the transactions under the guaranty were closed, to give 
notice, within a reasonable time, to the defendant, of the 
amount due to them for which he was responsible, so that 
he might have an opportunity to secure himself. No such 
notice having been given, we are of opinion that this neg- 
lect, by law and justice, discharged the defendant from his 
liability. 

And, on another ground, we think the defence may be well 
maintained. In March 1843, the plaintiffs settled with Dil- 
liber, and took his note for the balance, payable in thirty days, 
which was not paid at its maturity. Of this delinquency of 
Dilliber the defendant was entitled to reasonable notice; and 
it was not given. Nor does it appear that the defendant had 
any knowledge of the fact, or of his subsequent insolvency, 
until long after he had obtained his discharge. His note fell 
due in April 1843, nearly two months before he mortgaged 
his property to secure some of his creditors. If the defend- 
ant had received seasonable notice of Dilliber’s delinquency, 
there is good reason to suppose that he also might have ob- 
tained security. It was gross negligence, on the part of the 
vlaintiffs, to withhold this information from the defendant, 
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and it would be unjust now to throw the loss on him, 
Oxford Bank v. Haynes, 8 Pick. 423. 
On both grounds, therefore, we think the defendant has 
been discharged from his liability. 
Judgment for the defendant. 


Revsen Smuitrn vs. Daviv F. Asuury. 


An action for a libel cannot be maintained against the publisher of a newspaper, if 
he has no knowledge, at the time of publication, that the article complained of 
is libellous. Hence, if he publish an article, which he believes to be a fictitious 
narrative, or mere fancy sketch, and does not know that it is applicable to any 
one, he cannot be held responsible, although it was intended, by the writer, to be 
libellous, and to apply to the party who brings the action. In such case, the 
writer only is answerable to the party libelled. 


_ Tuts was an action for a libel inserted in the Tri-Weekly 
Post, a newspaper published in Springfield. Trial before 
Wilde, J. whose report thereof was as follows: 

The evidence tended to show that the defendant was the 
publisher of the newspaper mentioned in the plaintiff’s decla- 
ration, and sold copies, at his office, of the paper that contained 

the alleged libel. 

To show that the plaintiff was the person intended by the 
libel, he gave evidence of certain facts coinciding with the 
facts stated in the libel, and also evidence of certain reports re- 
‘lating to him, similar to the statements contained in the libel. 
_ The defendant contended that the article, alleged to be 
libellous, was’a mere fancy sketch, which had no relation to 
the plaintiff, and was not intended to apply to him; and the 
defendant was allowed to introduce witnesses, (the editor of 
the Post, among others, ) to testify that they did not understand 
the article to apply to the plaintiff. 

The defendant also contended, that the libel was not writ- 
ten by him; that he did not, before the trial, know the plain- 
tiff, or any of the facts, stated in the libel, as applicable to 
him ; and therefore, that although the libel might have been 
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intended, by the writer thereof, to apply to the plaintiff, yet 
he, as publisher, was not liable. 

The plaintiff contended, that if the defendant was the 
publisher of the paper containing the libel, and had sold the 
papers containing it, he was answerable, although he did not 
know that the facts stated therein applied to the plaintiff. 

The judge ruled, that although the article might be in- 
tended, by the writer, as libellous, and to apply to the plain- 
- tiff, yet if the defendant, as the publisher of the paper, did 
not know to whom it applied, and had not heard the facts ~ 
and reports in relation to the plaintiff, and if the article was 
published as a mere fancy sketch, and the defendant believed 
it to be so, he was not liable, although the plaintiff might 
have been intended by the writer of the article. 

The jury found a verdict for the defendant, and the plain- 
tiff alleged exceptions to the ruling of the judge. 

Leonard §& W. G. Bates, for the plaintiff. 

Ashmun § H. Morris, for the defendant. 

Wipe, J. This was an action against the publisher of 
a public newspaper, for an alleged libel, published therein by 
him, of and concerning the plaintiff. The defence was, that 
the alleged libel was a mere fancy sketch or fictitious tale, 
which had no relation to the plaintiff, and was not intended 
to apply to him; that the alleged libel was not written by 
him; that he did not know the plaintiff, nor had he heard 
of any of the facts stated in the alleged libel, as applicable to 
him; and that if it was intended by the writer to be so ap-. 
plied, the defendant had no knowledge of such intention. 
Evidence was introduced by the defendant tending to prove 
these matters of defence. ‘The editor of the newspaper tes- 
tified that he understood the alleged libel to be a fictitious 
story, not intended to apply to the plaintiff or any other per- 
son, and that so it was intended to be understood by the 
writer. There was conflicting circumstantial evidence as to 
these facts, which is not reported, no motion having been 
made for a new trial, on the ground that the verdict was 
against the evidence. The only question reserved is, whether 
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there was or was not any misdirection to the jury. The 
instructions to the jury were, that although they might be of 
opinion, from the evidence, that the article complained of 
might have been intended by the writer as libellous, and to 
apply to the plaintiff, yet if the defendant, the publisher, did 
not know that it applied to him, but supposed it was a mere 
fancy sketch, or fictitious story, he was not liable, although 
the plaintiff might have been intended by the writer. 

If the jury were satisfied that the article in question was a 
false and defamatory libel, intended by the writer to apply to 
and calumniate the plaintiff, the law infers malice in the pub- 
lisher, unless he can show the contrary ; and it was incumbent 
on the defendant to satisfy the jury of the fact, that he pub- 
lished the article in question without knowledge that the 
same was libellous. And so the law was settled in the case 
of The King v. Harvey, 2 Barn. & Cres. 259. In that case, 
Abbott, C. J. instructed the jury, that “the man, who pub- 
lishes slanderous matter, in its nature calculated to defame 
and vilify another, must be presumed to have intended to do 
that which the publication is calculated to bring about, un- 
less he can show the contrary ; and it is for him to show the 
contrary.”” ‘The rule of law thus laid down was decided to 
be correct, by the whole court of King’s Bench. The same 
rule of law, as to the inference of malice, in case of defama- 
tory words spoken or written intentionally and knowingly, 
without just cause or excuse, is laid down in the case of 
Bromage v. Prosser, 4 Barn. & Cres. 255, and in many other 
eases cited in 1 Stark. on Slander, (Wendell’s ed.) 191 & seg. 

The plaintiff’s exception in this case is, that the defendant 
is liable, as the publisher of the article, if it was libellous, 
although he had no knowledge or belief that it was so. It 
was decided in Dexter v. Spear, 4 Mason, 115, that the pub- 
lisher of a libel was not liable, if he had no knowledge that 
tt was libellous. And we hold that the exceptions, in the 
present case, cannot be sustained on any principle of law or 
justice. If the defendant had no knowledge that the article 
published was libellous, he has been guilty of no wrong, and 
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he is not responsible by law, although the plaintiff has thereby 
been injured. ‘If the article was libellous, his remedy is 
against the writer. To charge the defendant, it must be 
proved that he published the libel wrongfully and intention- 
ally, and without any just cause or excuse. So it was de- 
cided in the cases already referred to. 

We concur in the remarks of Story, J. in Dexter v. Spear. 
‘No man,” he says, “can protect himself from responsibility 
for a libel, by pleading his ignorance of the real parties who 
are attacked, if he knows the publication to be libellous. 
He is bound not to do a wrong to another, whether personally 
known or unknown to him. Indeed, malice is so far from 
being disproved, by showing that the printer did not know 
who were the parties libelled, that it often aggravates the 
malignity of the case, by showing a wanton and indiscrimi- 


liate malice, and an indifference to the peace of the innocent. — 


A printer of a newspaper is bound to abstain from publica- 
tions which he knows to be libellous, with more than ordinary 
eare, for the wide circulation of his paper may often inflict on 
the innocent an irreparable injury.” 

E'xceptions overruled. 


Joun S. Leonarp vs. Wi.uiam Bryant & others. 


D. conveyed land to L. by deed dated March 27th 1844, and recorded July 29th 
1845: After the date of this deed, and before it was recorded, B. sued out a writ of 
entry against D. and E., D. being out of the Commonwealth, to recover possession 
of the land, and the officer served the writ by leaving a summons for E. at his last 
and usual place of abode, and also a summons for D. at the same place, and 
stated in his return, that E. was the tenant or agent of D.; and judgment for pos- 
session was rendered, on the default of D. and E., without any further notice being 
given to D., as required by the Rev. Sts. c..90,§ 48. Held, ina writ of entry 
brought by L. against B., to recover possession of the land, that the said judg- 
ment was contrary to law and erroneous; but that there was no such privity of 
estate between L. and D. and E. as would authorize L. to maintain a writ of error 
to reverse the judgment, and therefore that he might avoid it by plea and proof. 


Writ or Entry to recover a parcel of land in Springfield. 
At the trial before Wilde, J. the demandant gave in evidence 
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a deed of the demanded premises, dated April 24th 1841, duly 
acknowledged, and recorded on the 29th of said April, from 
Chester Denison (whose title was admitted by the tenants) to 
George G. Denison, and a deed from said George G. to the 
demandant, dated March 27th 1844, acknowledged on the 
same day, and recorded July 29th 1845. 

The tenants gave in evidence a judgment recovered by 
them at the September term of this court, in 1844, upon a 
writ of entry sued out against said George G. Denison and 
one McGinney, to recover possession of the premises de- 
manded in this suit, and also an execution, issued on said 
judgment, for possession of the same premises. The said 
writ of entry was dated August 19th 1844, and described 
George G. Denison as of Springfield, otherwise called of Hart- 
ford, in the State of Connecticut. The officer’s return upon 
that writ was as follows: ‘“Hampden, ss. August 19th 1844. 
[ attached a chip, the property of said defendants, and left a 
summons at the last and usual place of abode of said McGinney, 
for his appearance at court; and I also left at the same place 
a summons for said Denison to appear at court ; said McGin- 
ney being the tenant or agent of said Denison. Upon each 
of said summonses a notice for trial at the first term was 
given.” 

It appeared that George G. Denison was out of the Com- 
monwealth at the time of said service, being resident at West 
Hartford, in the State of Connecticut ; that judgment was ren- 
dered, upon default, at the first term, without any further 
notice ; that execution was issued on the 3d of March 1845, 
and possession given, under it, to the present tenants, on the 
same day. 

The demandant objected to this judgment as invalid, it 
having been rendered contrary to the provisions of the Rev. 
Sts. c. 90, $ 48, respecting notice to defendants who are out 
of the State at the time of the service of asummons. This 
objection was overruled, and a verdict was thereupon returned 
for the tenants, subject to the opinion of the whole court. 

J. Wells, for the demandant. The judgment was invalid, 
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and the demandant may avoid it by showing its invalidity. 
Downs v. Fuller, 2 Met. 135. He can avoid it in no other 
way. As his title is by deed before the judgment, he is not 
party nor privy to the judgment, so as to enable him to bring 
a writ of error to reverse it. 5 Dane Ab. 67,69. 1 Rol. Ab. 
747. Com. Dig. Pleader, 3 B. 9. Bac. Ab. Error, B. 9 
Vin. Ab. Error, K. 

Ashmun & Norton, for the tenants. George G. Denison 
was disseized by the levy of the habere facias ; and therefore, 
as his deed to the tenants was not recorded till after the levy, 
and did not take effect, as to third persons, before it was re- 
corded, the tenants could take nothing by that deed. 

The demandant was privy to the judgment, and if it is 
erroneous he may bring a writ of error and reverse it; and he 
cannot avoid it in any other way. 1 Greenl. on Ev. $$ 189, 
523. Wharton’s Digest (Ist ed.) 195. 

But the judgment is not erroneous, under the Rev. Sts. 
c. 90, $$ 47, 48, and c. 92, $3. The officer’s return shows 
that the summons for Denison was left with his tenant or 
agent; and that return is conclusive. Whitaker v. Sum- 
ner, 7 Pick. 551. Lawrence v. Pond, 17 Mass. 433. 

Wipe, J. The demandant’s title in this case was derived 
from Chester Denison and George G. Denison; and the ten- 
ants set up a judgment in their favor against the said George 
G. Denison and one McGinney, recovered before the deed from 
the said George G. to the demandant was recorded. ‘To this 
judgment the tenants objected, because the same was rendered 
contrary to the provisions of the Rev. Sts. c. 90, $48. This 
objection was overruled, on the ground that the judgment 
was only voidable by a writ of error, and that the demandant 
might maintain a writ of error, as a privy in estate, or because 
the judgment was prejudicial to him by intercepting his title. 
But we are all of opinion, after a careful examination of the 
authorities, that this ruling cannot be sustained. 

It is true that a party, privy in estate with the party against 
whom a judgment has been rendered, may have,a writ of 
error to reverse it. As where an erroneous judgment is 
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rendered against a tenant for life or years, the owner of the 
remainder or the reversion may maintain a writ of error after 
the term is expired. So by him in reversion, after an estate 
tail is determined. Com. Dig. Pleader, 3 B. 9. But if the 
tenant alien, pendente lite, the alienee shall not have error. 1 
Rol. Ab. 748. It is true that it is laid down 1n Bac. Ab. Error, 
B., that “‘no person can bring a writ of error to reverse a judg- 
ment, who was not a party or privy to the record, or who was 
not injured by the judgment, and therefore is to receive 
advantage by the reversal thereof.”’ So it is laid down 
in 9 Vin. Ab. Error, K. 1, that “the writ of error shall be 
brought by him who should have the thing for which the 
judgment is erroneously given, if the judgment had not been 
given.” But these rules are laid down too broadly, and must 
be understood in a restricted sense ; for it is immediately after 
laid down in Viner, that “none shall have a writ of error, 
unless he be party or privy to the judgment.” This latter 
proposition appears to be too much restricted; for a privy in 
estate may, as before laid down, maintain a writ of error in 
certain cases. But we are all of opinion that there is no such 
privity of estate between the demandant and Denison and 
McGinney, against whom the tenants recovered judgment, as 
would authorize him to maintain a writ of error to reverse the 
judgment. There is no more privity of estate between the 
demandant and the Denisons, than there is between a tenant 
who aliens in fee, pendente lite, and his alienee. According 
to the authorities, therefore, although they are somewhat 
’ conflicting, we are of opinion, that the demandant, not hav- 
ing a right to maintain a writ of error to reverse the judgment 
in question, has a right to avoid it by plea and proof, accord- 
ing to the decision in Downs v. F'uller, 2 Met. 135. 
New trial granted. 


It was afterwards decided, that the service of the writ of 
entry on George G. Denison was insufficient ; and the demand- 
ant recovered judgment. 2 Cush. 382. 


VOL. XI. 32 
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JonaTHAN DwicGut vs. SPRINGFIELD CENTRE Fre District. 


The provision in S¢. 1844, c. 152, § 18, that all sums of money, voted to be raised by 
a fire district, shall be assessed in the same manner that town taxes are assessed, 
authorizes the assessment of such sums upon stock, owned by an inhabitant of 
the district, in banks and other corporations which are established and do business 
in places not within the district or the State, notwithstanding the proviso, in said 
section, that such sums shall be assessed upon the property, real and personal, 
within the district. 


Assumpsit for money had and received. ‘The case was 
submitted to the court on the following facts agreed : 

The defendants were organized as a fire district in the 
town of Springfield, according to the provisions of St. 1844, 
ce. 152. ‘The plaintiff owns a dwelling-house and resides 
within the limits of said fire district. The inhabitants of the 
district, at a meeting called for that purpose, passed a vote to 
raise a certain sum of money for the purchase of engines, &c. ; 
the clerk of the district certified to the assessors of the town 
the sum so voted to be raised, and said sum was by them 
assessed upon said inhabitants, including the plaintiff; the 
collector of the town’s taxes demanded of the plaintiff the 
amount thus assessed upon him, and he paid the same, under 
protest. A part of the said tax was assessed upon the plain- 
tiff’s personal estate, “consisting of bank and other stocks 
and shares in various corporations located and doing business 
without the limits of said fire district, and a greater part of 
them without the limits of the State.’ * 

W. G. Bates, for the plaintiff. By St. 1844, c. 152, $ 13, 
the sums voted to be raised by fire districts, for the purposes 
mentioned in $ 12, “shall be assessed and collected in the 
same manner that the town’s taxes are assessed and collected ; 
provided, nevertheless, that the sums so voted shall be assessed 
upon the property within such district, both real and personal.”’ 
The Rev. Sts. c. 7, $$ 9, 10, show what are the duties of 
assessors as to town taxes; and unless the plaintiff’s stocks, 
which were taxed in this case, are exempted, the above pro- 
viso in St. 1844 can have no practical operation. 
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The spirit of the statute is, that the property which is to 
be protected from fire, and that only, shall be taxed by fire 
districts. 

H.. Morris, for the defendants. The stocks, which were 
taxed in this case, have no locality but that of the owner ; 
and by Rev. Sts. c. 7, $9, they are to be assessed to the 
owner, in making town taxes, in the town where he resides. 
Vacant land in the district would have been exempted from 
taxation, if the purpose of the legislature had been to tax 
only such property as was to be protected from fire. 

Witpe, J. This case turns upon the construction of St. 
1844, c. 152, $ 138. The defendants were duly established 
and organized as a fire district, according to the provisions of 
that statute; and the defendant was afterwards assessed, in 
a tax duly raised by a vote of said district, upon his personal 
property, including stocks in banks and other corporations, lo- 
cated and doing business without the limits of the said district. 
His counsel contends that those stocks were not liable to tax- 
ation, not being property within the district. But it is agreed 
that the plaintiff had a dwelling-house and resided within the 
limits of the said fire district; and by the Rev. Sts. c. 7, 
§ 9, ‘all personal estate, whether within or without this 


_ State,” (except in certain cases enumerated in $ 10,) ‘shall 


be assessed to the owner in the town where he shall be an 
inhabitant on the first day of May;” and by the said St. of 
1844, c. 152, $ 13, it is enacted that all sums of money 
that shall be voted ‘by the inhabitants of such fire district 
‘t shall be assessed and collected in the same manner that the 
town’s taxes are assessed and collected.”” The stocks in ques- 
tion are not included in any of the enumerated cases contained 
in the Rev. Sts. c. 7, $ 10; so that it is clear that the plain- 
tiff was liable to be taxed for these stocks in any town tax. 
But it has been argued, that by the proviso the plaintiff was 
not liable to taxation for property not actually within the fire 
district; and that if such is not the construction of the 
section, the proviso would be of no effect. But we think 
this is an erroneous inference. ‘The proviso was intended, in 
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our opinion, to prevent real estate and tangible property, such 
as goods and chattels, from being taxed, which might be 
within the town and without the fire district. In all other 
respects, this tax was to be assessed like town taxes. These 
stocks have no locality, except where the owner lives and has 
lis domicil, and in no sense can they be considered as prop- 
erty not within the district. 
Plaintiff nonsuit. 


Giprton Stites & another vs. Tue Western Rar Roap 
CORPORATION. 


B. contracted with a rail road corporation to construct a section of the road, and 
afterwards underlet the section to C., D. and E. jointly, and not jointly and sey- 
erally, and then C. underlet it to D. and E., who proceeded in the work for a short 
time, and then stopped: The corporation then assumed the work and finished it, 
and were sued by S. for articles furnished, under a contract with C. and D., for 
the completion of the work, and used by the corporation: S. released B. and C. 
from all liability for the articles, and introduced the testimony of D. in support of 
the claim. Held, that D. was a competent witness. 

Though a leading interrogatory to a deponent is objected to when it is filed, yet if 
the answer thereto shows that he was not led by it, or if the answer relate to mat- 
ter proved aliunde, respecting which the party, who objects to the interrogatory, 
has given evidence, the interrogatory and answer may be read to the jury, on the 
return of the deposition. 


Assumpsir to recover pay for gunpowder, furnished by the 
plaintiffs, after March Ist 1840, and used in the construction 
of a part of the defendants’ rail road. 

The new trial, which was ordered in this case, (8 Met. 
44—46,) was had in the court of common pleas, before 
Colby, J. when it appeared in evidence that a con*ract was 
made by the defendants and Josiah Baylies, for the construc- 
tion by him of the 74th section of their road; that Baylies 
underlet this section to Stocking, Lord and Lard, jointly, and 
not jointly and severally, and that Stocking underlet it to 
Lord and Lard, who went on with the work until near the 
Ist of March 1840; that a difficulty then took place between 
Lord and Lard and their workmen, by reason of their neglect 
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to pay the workmen’s wages; in consequence of which the 
work was for a short time suspended. The plaintiffs offered 
evidence to prove that, while matters were in this state, the 
defendants, by Julius Adams, their authorized agent, entered 
upon, and assumed to finish, the work, and thereby became 
liable for the articles furnished by the plaintiffs; and this was 
the principal question submitted to the jury. 

It appeared that the powder sued for was delivered by the 
plaintiffs, on a contract between them and Stocking and Lord, 
but that this contract was not for any particular quantity. 

The plaintiffs offered the deposition of Lord, one of the 
abovementioned firm of sub-contractors. The defendants 
objected to the deponent’s competency, on the ground of 
interest ; and they relied upon the contract entered into be- 
tween him and the said firm, on the one part, and the said 
Baylies, on the other, which was substantially the same as 
the contract between Baylies and the defendants. ‘The plain- 
tiffs had released Baylies and Stocking from all lability to 
them on account of the claim in suit. ‘The judge ruled that 
the deponent was a competent witness, and the deposition 
was read to the jury. 

In the plaintiffs’ bill of particulars was a credit to the 
defendants of $200, dated June 12th 1840; and the defend- 
ants introduced evidence tending to show that this sum was 
paid at that time by Lord and Lard. For the purpose of 


explaining this payment, the plaintiffs offered to read the 


ninth interrogatory and answer, in Lord’s deposition, they not 


having been read in chief, with the rest of the deposition, 


but being put in, as above stated, by way of rebutter —the 
defendants insisting upon the objection offered to the inter- 
rogatory, when it was filed. But the judge ruled that it 
might be read, and it was read to the jury accordingly. The 
eighth interrogatory and answer were also objected to by the 
defendants, for the reasons stated in the deposition; but the 


judge admitted them, and they were read to the jury. 


( These interrogatories and answers are stated in the opinion 
of the court. ) 
32 * 
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The jury found a verdict for the plaintiffs; and to the sev- 
eral foregoing rulings of the judge the defendants alleged 
exceptions. 

R. A. Chapman & H. Morris, for the defendants. 

W. G. Bates, for the plaintiffs. 

Witpe, J.* The question on the case reported is, whether 
Lord, whose deposition was admitted in evidence, was a 
competent witness. ‘The objection is, that he was interested 
in the event of the suit. By the facts reported, it appears 
that the defendants contracted with Josiah Baylies for the 
construction of a section of their rail road, and that he un- 
derlet the same to a company consisting of the said Lord and 
one Stocking and one Lard ; and that the same was underlet 
by said Stocking to the said Lord and Lard. It also appears 
that the plaintiffs had released Stocking and Baylies from all 
liability to them on account of their claim in this action. 
This release operates as a bar to any action that the plaintiffs 
might bring either against Baylies, or against Stocking and 
Lord. The release to Baylies alone would be sufficient to 
bar an action for damages against Stocking and Lord; for 
he could not suffer any by the non-fulfilment of their con- 
tract; and the release to Stocking operates as a release of 
Lord also; their contract with Baylies being joint, and not 
joint and several. It is clear, therefore, that Lord would not 
be liable to the plaintiffs, if they had failed to recover in this 
suit. If, however, it were otherwise, Lord’s interest would 
be the same ; for he would be liable to Baylies, and Baylies 
would be liable to the defendants, if the plaintiffs recover 
against them. In such case, his interest would be equal; but, 
having been released by the plaintiffs, his interest is in favor 
of the defendants; and on either ground he was a competent 
witness. } 

Some objections were made to the answers to two inter- 
rogatories put by the plaintiffs, on the ground that they were 
leading. But there does not appear to be any ground for 
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either of the objections. The eighth interrogatory was, 
“did you, after the dismissal of your company as aforesaid, 
exercise the same care and superintendence over the work as 
before? State particularly what you did,” &c. The answer 
was, that he had exercised no superintendence over the work 
after that time. So that, if the question was a leading one, 
the witness was not led thereby; and that isa sufficient an- 
swer to the objection. ‘The 9th interrogatory was, “did you 
give to plaintiffs a note for $200? Ifso, explain by whom said 
note was paid, and how it was paid.” ‘The answer was, “on 
or about the Ist of April 1840, I gave a note of $200 to Gideon 
Stiles, payable at the Hampden Bank in sixty days, which 
note was given for powder delivered to our firm by the plain- 
tiffs, previous to February 1840. ‘The note was paid by Mr. 
Adams. He brought the note to me, and said the corporation 
would not accept it, and that I must give Mr. Stiles an order 
on him (Adams) for the $200. Mr. Adams took Mr. Stiles’s 
order for $200, and gave me up the note.” Now the exist- 
ence of this note was proved aliunde, and the defendants had 
introduced evidence respecting it, and the purpose of reading 
the answer to this interrogatory was to explain the payment. 
The form of the question was wholly immaterial. 
Exceptions overruled. 


Raupu Day vs. INHABITANTS OF THE CouNTY OF HAMPDEN. 


The provision in Sé. 1846, ec. 11, § 3, that when the keeper of a house of correction, 
which shall be united in one and the same building or establishment with the 
county jail, shall not be allowed, by the county commissioners, a reasonable sum 
for his services, and for the support of prisoners under his charge, he may petition 
the court of common pleas, and that said court may determine the amount of such 
allowance, applies as well to cases in which the jail and house of correction were 
united in one building before the statute took effect, as to those in which they 
were so united after it took effect. 

A jail and house of correction were united in one building, several months before 
St. 1846, ec. 11, was passed, and were under the charge of the deputy jailer, who was 
appointed by the sheriff: The county commissioners appointed a master of the 
house of correction, and went with him to the house, to put him in charge 
thereof, informed the deputy jailer of such appointment, and demanded the keys 
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of the house: The deputy jailer refused to give up the keys, without the direc- 
tion of the sheriff, and afterwards had the charge of the building and of the prison- 
ers committed to the house of correction, until after the said statute took effect. 
Ifeld, that he was entitled to an allowance for his services as master of the house 
of correction, and for the expenses of the support of those prisoners, and that the 
court of common pleas were authorized to allow the same, after the county com- 
missioners had refused to make him a reasonable allowance therefor. 


Tuts was a petition, originally presented to the court of 
common pleas, in which the petitioner represented that he 
was under-keeper of the jail and house of correction in the 
county of Hampden, and was, as such, entitled to be allowed, 
by the county commissioners, the sum of $2737-99, (accord- 
ing to an account annexed to his petition,) for his services, 
and the support of the prisoners under his charge, and other 
necessary expenses, from May Ist 1845 to May Ist 1846; that 
said commissioners had allowed him the sum of $699-60, and 
had refused to allow him any more; and that he was dissatis- 
fied with the amount so allowed him. He therefore prayed 
said court, according to the provisions of St. 1846, c. 11, to 
make him such allowance as should be reasonable. 

The county commissioners appeared before the court of com- 
mon pleas, held by Washburn, J. and filed a motion to dismiss 
the petition, on the ground that the said court had no juris- 
diction of the case; but this motion was overruled. 

The petitioner filed, as the specification of his claims, 
four accounts. T'wo of them were made by him as deputy 
jailer, and two as master of the house of correction. There 
was no controversy as to the correctness of the items charged 
in these accounts, except as to the price per week for board, 
or for the petitioner’s salary. The respondents denied the 
petitioner’s right to any allowance on his petition, because the 
jail and house of correction were united in one and the same 
building. But as it appeared that they were thus united be- 
fore the passing of the act of 1846, c. 11, this objection to 
the petitioner’s claim was overruled. 

The respondents further objected to the petitioner’s having 
any allowance subsequent to the 12th of November 1845, 


until the aforesaid statute of 1846 went into operation, viz. 


| 
: 
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the 5th of March 1846; because the petitioner, on said 12th 
of November, was removed from his office of master of the 
house of correction. So far as this was a question of fact, the 
judge was satisfied that the county commissioners, before said 
12th of November, appointed one Spelman master of the 
house of correction, which appointment was to take effect on 
that day; that the commissioners, on that day, went, with 
Spelman, to the house of correction, for the purpose of putting 
him in charge of the house, and that they informed the peti- 
tioner of Spelman’s appointment, and demanded the keys of 
the house that the petitioner, being deputy jailer, and the jail 
and house of correction being in one building, refused to 
deliver up the keys, without the sheriff’s direction ; and that 
Spelman and the commissioners thereupon went away, and 
the petitioner continued to act as master of the house of cor- 
rection and deputy jailer, up to the date of his petition. The 
judge, therefore, so far overruled the objection, as to hear the 
evidence as to what would be a fair price for the board, &c. 
of the prisoners confined under the charge of the petitioner. 

The judge disallowed all charges made by the petitioner as 
deputy jailer, on the ground that the court had no cognizance 
thereof, under the petition. The judge also disallowed all 
items of claim as master of the house of correction, up to 
the 12th of November 1845, on the ground that they were 
not open to revision and adjudication by the court, within 
the intent of St. 1846, c. 11. But he was of opinion, upon 
the foregoing facts, that the petitioner was entitled to com- 
pensation, as master of the house of correction, from Novem- 
ber Ist 1845 to May Ist 1846, and that he should be allowed 
the sum of $1-75 per week for the board of the prisoners con- 
fined therein during that time, deducting from the aggregate 
sum the amount allowed and paid to him by the commission- 
ers specifically on his aforesaid account as master of said 
house. And the amount of the balance was ordered and di- 
rected to be paid to the petitioner. 

The responcents alleged exceptions to the rulings and or- 
ders of the judge. 


382 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Day v. County of Hampden. 


Leonard, for the respondents. 

W. G. Bates §& H. Morris, for the petitioner. 

Wipe, J. This was an application to the court of com- 
mon pleas for the allowance of the applicant’s claims against 
the county for his services and expenses as deputy keeper of 
the jail and master of the house of correction. A part of these | 
claims was allowed by that court, and to this the inhabitants 
of the county excepted. 

In support of his claim, the applicant relies on St. 1846, 
c. 11. By $1 of this statute, the sheriff shall have the cus- 
tody, rule and charge of the jail and house of correction, 
and of all prisoners therein, whenever the house of correction 
and jail shall be united in one and the same building or estab- 
lishment, (except in Suffolk county,) and shall keep the same 
himself, or by his deputy or jailer; and the duties of such 
keeper are made the same as those of a master of the house 
of correction. 'The third section provides that county com- 
missioners “shall make allowance to the said keeper of a ) 
reasonable sum for his services, and for the support of the 
prisoners under his charge, and other necessary expenses ; and | 
in case the said commissioners shall neglect or refuse to make | 
such allowance, or the said keeper shall be dissatisfied with 
the amount thereof, he may present his petition, showing the 
facts, to the court of common pleas next to be holden in and 
for said county, who shall cause notice thereof to be given 
the chairman of said commissioners, and, after hearing the 
matter of the petition, may determine the amount of such 
allowance, and pass such further order in the premises, as law 
and justice may require.” 

The respondents objected to the allowance of any charge 
for services and expenses before the statute took effect, on 
the ground that no statute ought to be so construed as to have 
a retrospective operation, unless the language of the statute, to 
that effect, is unambiguous and clear; and we think that such 
is the correct rule of construction of statutes. But we are of 
vpinion that the language of the statute relied on is unambigu- 
ous and clear, and was intended to provide a remedy for such 
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claims as were allowed in this case. These claims were valid 
charges against the county, and by the Rev. Sts. c. 143, $14, 
were to be allowed by the county commissioners. “The only 
alteration made by St. 1846, c. 11, in this respect, was to au- 
thorize the court of common pleas to make the allowance, on 
a petition in the nature of an appeal from the refusal of coun- 
ty commissioners. This, therefore, is not such a retrospective 
statute as takes away or impairs vested rights ; and it is to be 
construed, like all other statutes, according to the apparent 
meaning of the legislature, of which we think there can be 
no doubt. 

The second objection to the allowance of the court is, that 
the applicant was removed from his office of master of the house 
of correction, on the 12th day of November 1845, and that he 
had no right to charge the county for his services, and for the 
board of the convicts under his charge, after that time. The 
court so far overruled this objection as to allow him compen- 
sation from the Ist of November 1845 to May Ist 1846, as 
master of the house of correction, for the board of the pris- 
oners therein confined ; and this allowance, according to the 
facts stated in the exceptions, was rightly made. It there ap- 
pears, it is true, that on the 12th of November 1845, the 
county commissioners appointed one Spelman to be master of 
the house of correction, and that on the same day they, with 
said Spelman, demanded of the petitioner the keys of the 
house of correction, for the purpose of putting the said Spel- 
man in charge of the house; and at the same time they 


informed the petitioner of the said Spelman’s appointment. 


But it also is stated in the exceptions, that at that time the 
petitioner was the deputy keeper of the jail ; that the jail and 
the house of correction were united in one building; and that 
the petitioner, for that reason, refused to deliver up the keys, 
without the sheriff’s direction. And we think he was jus- 
tified in so refusing. It does not appear that any application 
was ever made to the sheriff, or that any subsequent demand 
of the keys was made of the petitioner; but it does appear 
that he continued to act as master of the house of correction 
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and deputy jailer, up to the time of his petition. Under these 
circumstances, we are of opinion that he was not removed 
from his office, and from the custody of the prisoners, so as 
to deprive him of his right to the compensation allowed. 
Exceptions overruled. 


Enos Stewart vs. Lewis CiLark. 


On a writ of entry to foreclose a mortgage, the conditional judgment is not confined 
to the amount that was due on the mortgage at the commencement of the action, 
but is to include all that has become due and payable at the time of entering the 
judgment. 

When the condition of a bond is, that the obligor shall pay all the just debts which 
the obligee ‘‘now owes,” an omission to pay, at maturity, a note given by the 
obligee, is a breach of the condition, although the holder of the note does not 
demand nor desire payment. It is also a breach of such condition, if the obligor 
omit to pay, within a reasonable time, a sum due by the obligee, by way of con- 
tribution to his co-contractors, in an agreement made by him and them with 
another party, before he took the obligor’s bond, although his liability to contri- 
bution, and the amount thereof, were not ascertained until after the bond was 
given. 

In a writ of entry to foreclose a mortgage conditioned to perform an obligation, 
entered into by the mortgagor, to pay all the mortgagee’s debts, one alleged 
breach of the condition was, that the obligor had omitted to pay a sum due from 
the mortgagee, by way of contribution to his co-contractors, in an agreement 
made by him and them with a third party, before the mortgage was given. Held, 
that these co-contractors were competent witnesses for the mortgagee, to prove 
their claims on him for contribution. 

When a writ of entry is brought, under Rev. Sts. c. 107, to foreclose a mortgage 
given to secure the performance of various acts, from time to time, other than the 
payment of money, the court, in order to accomplish the purposes of the mort 
gage, is authorized to enter any decree, from time to time, toties guoties, which 
may be made in a suit in equity, and to issue any process to carry such a decree 
into effect. 


Writ oF ENTRY, commenced in the court of common pleas, 
November 15th 1841, to foreclose a mortgage of land in Cole- 
rain. At the March term of that court, in 1844, upon a sug- 
gestion that the tenant had taken advantage of the insolvent 
law, it was ordered that his assignee should come in, at the 
next term, and defend this action. At the March term 1846, 
the tenant was defaulted, and said court, by consent of 
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parties, appointed an auditor ‘to assess damages for a condi- 
tional judgment.”” ‘he auditor made the following report : 
“The demandant claims that the conditional judgment 
shall be entered for various alleged breaches of a bond given, 
July 1st 1839, by the tenant to the demandant. 'The condi- 
tions of the bond may be stated briefly, as follows: Ist. The 
tenant is ‘to pay all the just debts of the said Enos, that he 
now owes.’ ‘The demandant claims damages for two breaches 
of this condition, namely, first, for the non-payment of three 
notes given by the said Enos to Cornelius Putnam, and by 
him assigned (together with a mortgage for security) to 
Joseph Barber. ‘The notes are dated September 20th 1838, 
for $100 each, with yearly interest, which interest has been 
paid to September 20th 1845. 'T'wo of the notes fell due 
before the commencement of this suit, and one since. There 
will be due on each note, on the 10th of August 1846, 
$105:333; on all, $316. And judgment is to be entered for 
that sum, unless the court are of opinion that the following 
objections, reserved at the request of the tenant, are wholly 
or partially fatal; in which case the judgment is to be con- 
formed to the views of the court. Ist objection. The tenant 
proved that neither the payee nor his assignee ever demanded 
the principal due on the notes, and that the assignee now only 
wishes for his yearly interest. 2d. That the demandant has 
no right to damages, until he has paid, or is sued for the 
same. 3d. That he is not entitled, in any event, to a judg- 
ment upon the note not due at the date of the writ. The 
demandant claims damages for a second breach, by the non 
payment of a debt due from him to Jesse Nelson and Amos 
Stewart, of $81°72, with interest from November Ist 1841, 
upon the following grounds: The parties above named, with 
some others, on the 29th of December 1836, entered into a 
bond (given to the town: of Colerain and Leyden) to con- 
struct a public highway. Afterwards, they appointed Amos 
Stewart and Jesse Nelson their agents to receive the funds 
and pay out the same, and make all necessary contracts for 
the building of the road. When the road was completed, an 
VOL. XI. 33 


386 HAMPSHIRE, FRANKLIN AND HAMPDEN. 


Stewart v. Clark. 


account was rendered of the receipts and expenditures te 
November 1841, and a loss shown, which, divided by the 
seven bondsmen liable, left a loss upon each of $81-72. The 
auditor awards damages for this sum, with interest to August 
10th 1846, amounting, in all, to $105-12, subject to the opin- 
ion of the court upon the following objections made hy the 
tenant: Ist. The tenant is insolvert, and has obtained his 
discharge, and is therefore not liable. 2d. There is no cove- 
nant in the bond for a mutual contribution, and therefore the 
demandant is not lable. 3d. The paper, certifying that 
Amos Stewart and Jesse Nelson had been appointed agents, 
is dated September 20th 1841, and the tenant’s liability is 
created by that paper, if liable at all; therefore it was not a 
debt owing at the time the tenant’s bond was given to the 
demandant, to wit, July lst 1839. This debt of $81-72 is 
proved mainly by the testimony of Amos Stewart and Jesse 
Nelson. They were admitted to testify, on the ground that 
they were not interested in the event of the suit, although 
interested in the question. It was suggested in argument, 
that the decree for conditional judgment must order the ten- 
ant to pay the sum of $81:72 to Amos Stewart and Jesse 
Nelson. If so, are they not incompetent to testify? If they 
are, then there is no evidence of the demandant’s indebted- 
ness. This difficulty in the auditor’s mind he presents for 
the consideration of the court. 

“The second obligation for the payment of money, included 
in the condition of the aforesaid bond, is, that the tenant is 
to pay the demandant ten dollars annually, for expense money. 
The auditor reports five instalments due, and interest, amount- 
ing to $56-30, subject to the tenant’s objection, that breaches 
ef the bond, subsequent to the date of the writ, are not 
recoverable. 

“The third obligation (not for the payment of money) in- 
cluded in the condition of said bond, is, first, to keep a horse 
for the demandant, during his life. The auditor allows, for 
breach of this obligation, $20. 

“The fourth obligation is, to support the demandant, ‘at 
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the place where he now lives, with all necessary victuals, 
drinks, lodging, clothing, nursing and doctoring, and all 
which is to be done in good season and good order.’ ‘The 
auditor allows $40, for breaches of this obligation — subject 
to the objection, that such breaches were since the date of 
the demandant’s writ. ‘The whole sum allowed is $537-42.” 

The court of common pleas, at August term 1846, ordered 
conditional judgment to be entered for the demandant for the 
said sum of $537-42. From this decision the tenant appealed. 

H. G. Newcomb, for the tenant. There is no breach of 
the condition of the bond, by reason of the non-payment of 
the notes which the holder does not wish to have paid. The 
sum claimed as due to A. Stewart and J. Nelson was not 
legally proved by their testimony ; they being directly inter- 
ested. Besides; the tenant is discharged by the insolvent 
law, and the debt is not due from the demandant himself. 
The bond, which he and others executed to the towns ot 
Colerain and Leyden, contained no contract for contribution 
between the obligors. At any rate, this sum of $81-72 was 
not a debt of the demandant when the tenant’s bond to him 
was given. The sums allowed by the auditor, on the de- 
mandant’s third note, and for breach of obligation concerning 
the horse, and the demandant’s support, should not be 
included in the conditional judgment, because there was no 
legal claim therefor until after this suit was commenced. 
- Davis, for the demandant. The demandant is to have 
conditional judgment for such sum as “7s due” to him, when 
the judgment is entered, and not for the sum that was due 
at the commencement of the suit. Rev. Sts. c. 107, $ 5. 
St. 1785, c. 22,$ 1. See Saunders v.-Frost, 5 Pick. 259. 
Mann v. Richardson, 21 Pick. 355. Austin v. Austin, 
9 Verm. 420. Hastabrook v. Moulton, 9 Mass. 258. Adams 
v. Hssex, 1 Bibb, 150. Brooks v. Moody, 20 Pick. 474. 
Tufts v. Adams, 8 Pick. 547. Donahoe v. Emery, 9 Met. 
68. Wilder v. Whittemore, 15 Mass. 262. 

The tenant, by leaving the demandant exposed to a suit 
on the notes, committed a breach of the condition of his 
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obligation to pay them. Shaw v. Loud, 12 Mass. 447. 
Yelv. (Amer. ed.) 207, & note. 

The tenant’s discharge under the insolvent law does not 
discharge the demandant’s security under the mortgage. The 
demandant’s creditors might enforce their claims, by bringing 
a bill in equity against the tenant. 

The debt of $81-72 is within the condition of the tenant’s 
bond to the demandant. The demandant’s lability to his 
co-obligors on their bond to the towns of Colerain and Ley- 
den was incurred at the time when that bond was executed, 
and the implied promise to contribute to any loss that might 
_be sustained is to be considered as made at the same time. 
Appleton v. Bascom, 3 Met. 171. And as the tenant did not 
pay this debt within a reasonable time, there is a breach of 
the aforesaid condition. See White v. Snell, 5 Pick. 425. 
Tucker v. Maxwell, 11 Mass. 145, 146. 

A. Stewart and J. Nelson were competent witnesses. 
Their testimony did not put them in any new and more favor- 
able position, than that in which they stood before they tes- 
tified. Bliss v. Rice, 17 Pick. 39. 

Suaw, C. J. The demandant is entitled to a special con- 
ditional judgment, so framed as to secure his rights as mort- 
gagee, according to the principles settled by the report of the 
auditor. By the Rev. Sts. c. 107, $$ 5, 6, the court are not 
confined to the entry of a conditional judgment in those 
cases only in which the payment of money is the condition. 
By § 6, if the doing of a collateral thing, other than the pay- 
ment of money, is the condition, “the court shall vary the 
terms of the judgment, as the case may require.” And by 
§ 29, it is provided, that “in all suits, brought under the pro- 
visions of this chapter” (c. 107,) ‘ either for the redemption 
of mortgaged premises, or for the purpose of foreclosing the 
right of redemption, the court shall have power, as to all 
things not provided for”? in said chapter, “to make such 
order, judgment, or decree, as justice and equity may require, 
and to issue such process as may be necessary or proper, 
according to the course of proceedings in chancery.” ‘This, 
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in terms, extends not only to a bill in equity to redeem, but 
to the special action, in the form of a common law action, by 
writ of entry, given to a mortgagee, and assignee of a mort- 
gage, to foreclose. And these special provisions as to the 
judgment give to this special writ of entry nearly all the at- 
tributes of a suit in equity. The most common case of a 
mortgage is that when it is given to secure the payment of a 
sum of money; and then a simple conditional judgment, in 
the usual form, is all that is necessary. But when, as in this 
case, a. mortgage is given to secure the payment of money, 
and the performance of various duties from time to time, ex- 
tending perhaps to the mortgagee’s whole life, the provision 
in question will authorize the court to enter any decree, from 
time to time, toties quoties, which might be made in an equity 
suit, in order to accomplish the purposes of the mortgage, and 
to issue any process to carry such a decree into effect. 


The following decree was made by the court: 

“Tt is now ordered and decreed, that the conditional juug- 
ment provided by statute be entered up in manner following: 
That unless the said defendant pay to the said plaintiff, with 
interest and costs, within two months, two hundred and 
twenty one dollars and forty two cents, and also pay to 
Joseph Barber, or any other person being the lawful indorsee 
and holder of the three notes hereinafter mentioned, the sum 
-of three hundred and sixteen dollars, and interest, being the 
amount of three promissory notes, as follows; ” (particularly 
_ describing the three notes mentioned in the auditor’s report, 
payable to Cornelius Putnam, or order;) “and file, in the 
office of the clerk of our court for the county of Franklin, 
evidence of the cancelling of said notes, then our writ of exe- 
cution to issue, &c. according to law, &c. And it is further 
ordered and decreed, that in case the aforesaid condition be 
complied with, and the sums therein mentioned paid, within 
two months from the time of rendering this judgment, the said 
mortgage, so far as it stands for security for any debt to be 
paid, or duty to be done, by the said Lewis Clark, up to the 

33 * 
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time of the rendition of this judgment, shall be wholly dis- 
charged; but so far as it stands as a security for any debt te 
be paid, or duty to be done, after the rendition of this judg- 
ment, the same shall remain in full force.” 


InHABITANTS oF Nortruampron & others vs. SamueL SMITH 
& others. 


A testator bequeathed money to trustees, to be managed as an accumulating fund, 
for the term of sixty years, and then to be paid by them to the town of N., or its 
duly appointed agents, for the purpose of purchasing land within the town for a 
pattern farm, to be so improved, in practical details, as to become a model to 
farmers generally. Held, that the town was entitled to appeal from a decree of the 
judge of probate respecting the testator’s will. 

A bequest of money to trustees, to be devoted to the use and benefit of indigent per- 
sons in certain towns, does not make a judge of probate, who is an inhabitant of 
one of those towns, interested in the probate of the will which contains the be- 
quest, so as to authorize him to transfer the case, under the Rey. Sts. c. 83, § 15, 
to the probate court of another county. 


Ouiver Situ of Hatfield, by the third section of his last 
will, directed that a board of trustees should be established, 
and should have the custody, control and management of the 
funds hereinafter mentioned, and carry into effect the pro- 
visions of his will in relation to those funds; and that the said 
board should be appointed and constituted in manner follow- 
ing: “The several towns of Northampton, Hadley, Hatfield, 
Amherst and Williamsburgh, in the county of Hampshire, and 
Deerfield, Greenfield and Whately, in the county of Franklin, 
shall annually in the month of March or April, at a legal town 
meeting, (an article to that effect being inserted in the war- 
rant therefor,) choose one person, being an inhabitant thereof, 
as agent for said town, to be called an elector. And the 
several electors thus chosen, such choice being duly certified, 
shall meet at Northampton on the first Wednesday in May 
annually, and shall then and there elect, by a majority of 
votes given in, three suitable persons to act as trustees of said 
funds; and the persons thus elected shall constitute the board 


SEPTEMBER TERM 1846. 391 
Inhabitants of Northampton & others v. Smith & others. 


of trustees, and shall hold their office for one year, and until 
others are chosen in their stead.” 

By the fourth section of the will, the said Oliver gave to 
Austin Smith, his executor, in trust for the uses and purposes 
specified in the will, the sum of two hundred thousand dollars, 
to be secured at interest, and managed, as an accumulating 
fund, by the said Austin, until the board of trustees, provided 
for in the preceding section, should be duly constituted and 
organized ; and upon the due organization of said board, they 
were to demand and receive of said Austin the aforesaid sum, 
and all interest and income that should have accrued thereon, 
“to be by them at all times secured and kept at interest, ac- 
cording to their best discretion, and managed as one entire 
fund, and the interest thereof annually added to the principal, 
thus forming an accumulating fund, without allowing any 
subtraction of either principal or interest therefrom, until the 
said principal. and interest” should ‘‘amount to the full sum 
of four hundred thousand dollars.”” And when the said fund 
should amount to $400,000, the testator directed that the said 
board of trustees should “ divide the same into three distinct 
and separate portions, as follows; viz. one portion of thirty 
thousand dollars for an agricultural school in Northampton ; 
one portion of ten thousand dollars for the use of the American 
Colonization Society ; one portion of three hundred and sixty 
thousand delJ*ars for the various uses and purposes ”’ afterwards 
specified in the will; to ‘be always managed and improved, 
by the said trustees, as distinct and separate funds.” 

The testator directed the said trustees to manage the said 
fund of thirty thousand dollars as an accumulating fund, 


_by annually adding the interest thereof to the principal, until 


the expiration of the full term of sixty years from his de- 
cease, and then ‘to pay over to the town of Northampton, 
out of the principal fund, such amount thereof as’ might ‘“ be 
thought necessary and proper by said town, or its duly ap- 
pointed agents, for the purpose, in the first place, of purchasing 


a farm, or a tract of land for a farm, within the limits of the 


said town, for a pattern farm, to be so improved in practical 
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details as to become a model, so far as can be effected by 
time and experience, to farmers generally. And in the second 
place, for the purpose of purchasing another farm, or tract of 
land for a farm, as near to said pattern farm as may be, with- 
in said town, to be designed for an experimental farm, to aid 
and assist the labors and improvements of the pattern farm in 
the art amd science of husbandry and agriculture,” &c. &c. 

The aforesaid fund of three hundred and sixty thousand 
dollars was directed, by the testator, to be “devoted to the use 
and benefit, first, of indigent boys; secondly, of indigent female 
children ; thirdly, of indigent young women; and fourthly, 
of indigent widows,” within the beforementioned towns of 
Northampton, Hadley, Hatfield, Amherst, Williamsburgh, 
Deerfield, Greenfield and Whately. And the testator further 
directed, that if there should, at any time, be a surplus of the 
income arising from each or any of these appropriations, and 
beyond the actual or probable claim on each, respectively, 
from the eight towns aforesaid, then the trustees might apply 
such surplus “to the use of beneficiaries selected from the 
remaining towns in the county of Hampshire, or either of 
them.” 

This will was presented for probate to the judge of probate 
for the county of Hampshire, who declined to take jurisdic- 
tion, by reason. of the bequests made, in said will, to the 
several towns therein mentioned, including the town of Am- 
herst, of which he was an inhabitant, and ordered and decreed 
that the case should be transferred to the probate court of the 
most ancient adjoining county, to wit, the county of Worces- 
ter. From this order and decree the towns of Northampton, 
Hadley, Deerfield, Greenfield, Whately and Williamsburgh, 
appealed fo this court. 

Baker Ss Aiken, for the appellants. 

Huntington & C. F'. Smith, for the appellees. 

Suaw, C. J.* ‘This was an appeal from the decree of the 
judge of probate of the county of Hampshire, by which he 
declined, on account of interest, to take jurisdiction of the 


* Dewey, J. did not sit in this case. 
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probate of the will of Oliver Smith, late of Hatfield, and di- 
rected the proceedings upon the said will to be transferred te 
the court of probate of the county of Worcester, being the 
most ancient adjoining county. This objection is founded on 
the provision of the Rev. Sts. c. 83, $ 15, directing that when 
a judge of probate shall be interested in any case within his 
jurisdiction, the case shall be transferred to the probate court 
of the most ancient adjoining county. ‘The interest of the 
judge was supposed to arise from the fact, that he was one 
of the inhabitants of the town of Amherst; that there were, 
in this will, many bequests to charitable purposes, for the use 
and benefit of classes of persons described as dwelling in eight 
towns enumerated, of which towns Amherst is one; that if 
those bequests were beneficial to these towns, they had an 
interest, in their corporate capacity, in establishing the be- 
quests, and of course in proving the will; and that by means 
thereof, Mr. Conkey, the judge of probate, as an inhabitant of 
Amherst and a member of the corporation, had a derivative 
interest in the same bequests. | 

I. A preliminary motion is made, by the respondents, to 
this court, to dismiss this appeal, on the ground that the in- 
habitants of the six towns, who claimed the appeal, had no 
interest in the will, and were not aggrieved parties, within the 
meaning of the law, (Rev. Sts. ¢. 70, $ 36; c. 83, § 34;) 
entitled to an appeal. The town of Amherst is not one of 
those that claimed this appeal. 

Without considering, at present, the case of other towns 
named in the will, we find, in looking into the will, a large 
pecuniary bequest, payable at a future and distant day, direct- 
ly to the inhabitants of Northampton, in their corporate 
capacity. ‘This, it is true, is in trust to establish certain 
agricultural institutions; but as the legal estate must vest in 
the town, and as they have perpetual succession as a corpora- 
tion, we think the corporation has now such an interest in 
said will, as warranted them in an appeal from a decree de- 
clining to admit it to probate. And if any one of the parties, 
claiming an appeal, had aright todo so, then the whole case is 
removed, and this court, as the appellate court, has jurisdiction, 
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It is said to be immaterial to these towns, whether the will 


is offered for probate in Hampshire or in Worcester. If they | 


have an interest in establishing the will, they have an interest 
in having it before a court that has competent jurisdiction 
to give it effect. One only of these courts can rightfully 
have that jurisdiction; and contending, as they do, that the 
probate court of this county has the rightful jurisdiction, they 
thereby deny that the probate court of Worcester has that 
jurisdiction, and they have an interest in having that question 
definitively settled, according to law. 

Il. But the great question, and the one raised on the 
appeal, is, whether the judge of probate, as an inhabitant of 
the town of Amherst, and a member of that municipal corpo- 
ration, had such an interest in this will, within the meaning 
of the statute, as to supersede his jurisdiction of the probate 
of the will, and transfer it to another county. 

It is true that the plain dictates of natural justice, independ- 
ently of all articles of magna charta, bills of rights, or other 
provisions of positive law, require that a man shall not be 
judge in his own cause. And it is only a just application of 
this principle, that he shall not sit in judgment in deciding a 
question, in which he has a personal interest. But this, like 
all other very general propositions, in order to make it the 
basis of a practical rule, must have a reasonable construction, 
and must be taken, not as absolute and invariable, but with 
all necessary and implied qualifications. If the term “in- 
terest ’’? were used in the loose sense it sometimes is, consist- 
ing in a strong and sincere desire to promote all enterprises 
for the advancement of learning, philanthropy, and general 
charity, or a similar interest, with all good men, to repress and 
put down pernicious and mischievous schemes, no man could 
be found, fit to be intrusted with the administration of jus- 
tice; for no man can be exempt from such interests. But, 
even where there are pecuniary interests, there must be some 
exceptions ; as when the Commonwealth is a party in a crim- 
inal prosecution or a penal action, where the penalty enures to 
the State, and all civil suits on recognizances and other debts, 
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or for the recovery of property, every citizen has a pecuniary 
interest. And yet none but citizenscan be judges. Our own 
declaration of rights has made some approximation towards a 
limitation of the generality of the maxim, by declaring (art. 


29) that ‘it is the right of every citizen to be tried by :udges 


as free, impartial and independent, as the lot of humanity will 
admit.”” It is obvious that no nearer approximation to the rule 
of absolute impartiality can be made, by any system of laws. 

We are then to consider what is the nature of the interest, 
intended, by Rev. Sts. c. 83, $§ 15, which shall take the case 
out of the jurisdiction of the judge of probate, and transfer it 
to the court of probate of an adjoining county. 

1. We think it is not to be a mere possible, contingent in- 
terest ; not an interest in the question or general subject, to 
which the matter requiring adjudication relates; but one that 
is visible, demonstrable, and capable of precise proof. Cottle, 
Appellant, 5 Pick. 483. Sigourney v. Sibley, 21 Pick. 101, 
and 22 Pick. 507. It is not the bias or prejudice which would 
be sufficient to set aside a juror. Davis v. Allen, 11-Pick. 
466. It isto be considered that such an interest, in the judge 
of probate, is not only to oust him of his jurisdiction, but is to 
confer jurisdiction on another court of probate, which other- 


wise would not have it. It must therefore depend npon facts 


capable of being precisely averred and proved, and thus put 
in issue and tried. ‘The importance of this consideration will 
be appreciated, when it is considered, that if jurisdiction is 
taken by a probate court, not entitled to it by law, the entire 
proceedings are void; the practical consequences of which 
may be extensively injurious. Holyoke v. Haskins, 5 Pick. 
20. Coffin v. Cottle, 9 Pick. 287. 

2. It must be a pecuniary or proprietary interest, a relation 
by which, as a debtor or creditor, an heir-or legatee, or other- 
wise, he will gain or lose something by the result of the pro- 
ceedings, in contradistinction to an interest of feeling, or sym- 
pathy, or bias, which would disqualify a juror. Smith v. 
Bradstreet, 16 Pick. 264. 

3. It must be certain, and not merely possible or contingent. 
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Hawes v. Humphrey, 9 Pick. 350. Wilbraham v. Coun- 
ty Commissioners, 11 Pick. 322. Danvers v. County Com- 
missioners, 2 Met. 185. It must be direct and personal, 
though such \a personal interest may result from a relation, 
which the judge holds as the member of a town, parish or 
other corporation, where it is not otherwise provided by law, 
if such corporation has a pecuniary or proprietary interest in 
the proceedings. 

It may be, and probably is, very true, as the human mind is 
constituted, that an interest in a question or subject matter, 
arising from feeling and sympathy, may be more efficacious in 
influencing the judgment, than even a pecuniary interest ; but 
an interest of such a character would be too vague to serve 
asa test by which to decide so important a question as that 
of jurisdiction ; it would not be capable of precise averment, 
demonstration and proof; not visible, tangible, or susceptible 
of being put in issue and tried; and therefore not certain 
enough to afford a practical rule of action. It is like the 
principle applying to the case of the competency of a witness ; 
a direct pecuniary interest, however small, on being proved, 
renders him incompetent; but the strongest interest from 
sympathy, from interest in the question, and even an expected 
interest in the property in controversy, not yet vested, does 
not render him incompetent. 

On examining this will of Oliver Smith, we cannot perceive 
that it vests any pecuniary interest, legal or beneficial, in the 
towns named, other than Northampton. The will provides 
for the future annual distribution of considerable sums of 
money, in charity, for the relief and assistance of various 
classes of indigent persons to be selected from those residing 
within the limits of these towns. But the distribution of a 
sum of money within the limits of a town, although it may 
give a spring to business, and indirectly benefit the inhabit- 
ants, as members of society, and holders of property, yet is 
not a direct pecuniary interest to the town in its corporate 
capacity, through which its members derive a pecuniary in- 
terest. And although it may be said, in a loose sense, that 
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such a provision for various classes of persons, and the distri- 
bution of so much money. would be of great benefit to the 
town, and although the inhabitants of such town would feel 
strongly. inclined to aid in promoting and establishing such 
a charity, and even be willing to pay money in securing it, 
yet, when strictly considered, it means only that such an estab- 
lishment would be useful and beneficial to the dwellers in 
such town ; not that it would confer any corporate right upon 
the town. It affords no direct or necessary exemption from 
taxes. It is the same interest which the inhabitants of a 
town often feel and manifest in the establishment of a col- 
lege, academy, hospital, and even a court house and jail, with- 
in their limits. 

The court are therefore of opinion, that the town of Amherst, 
as a municipal corporation, in its corporate capacity, takes no 
pecuniary interest, legal or beneficial, under this will, and that, 
of course, Mr. Conkey, judge of probate, as an inhabitant of 
that town, takes no such interest; that he is not prevented 
from taking jurisdiction of the probate of this will; and that 
no other probate court of the Commonwealth can take juris- 
diction of it. 

The decree of the probate court is reversed, and the case 


remitted to that court, for further proceedings, in the probate 


of said will, anda the settlement of the said Oliver Smith’s 
estate. 
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Josepu Txuayer vs. Moses Burrum & others. 


The St. of 1839, c. 121, which provides that ‘‘in any action brought upon a promis- 
sory note payable on demand, by an indorsee égainst the promisur, any matter 
shall be deemed a legal defence, which would be a legal defence to a suit on the 
same note, if brought by the promisee,”’ does not apply to an action brought by 
the indorsee of a note given by a firm, payable to one of the members thereof, or 
his order, where the only objection to the maintenance of the action is, that the 
promisee could not have maintained an action against the promisors. 


AssumpPsiT on the money counts and on this note: ‘ No- 
vember 17th 1839. For value received, we promise to pay 
Thomas Bates, or order, three hundred and seventy eight 
dollars and fifty one cents, on demand, with interest. — - 

Branch Manufacturing Company, 
By Moses Buffum, Agent.” 

Ay ‘he trial in the court of common pleas, before Merrick, J. 
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it appeared that the Branch Manufacturing Company was 
an unincorporated partnership, consisting of the defendants 
and Thomas Bates, the payee of said note, and that Bates, 
several months after the note was made, indorsed it to A. Taft, 
who indorsed it to the plaintiff. The judge ruled that no 
action could have been maintained upon the note by Bates 
against his copartners, and that, by force of St. 1839, c. 121, 
no action could be maintained upon it by an indorsee. A 
verdict was taken for the defendants, and the plaintiff alleged 
exceptions. 

This case was decided at the last September term. 

C. Allen §& Chapin, for the plaintiff. 

Barton, for the defendants. 

SHaw, C.J. By St. 1839, c. 131, $ 1, it is provided, that 
“in any action brought upon a promissory note payable on 
demand, by an indorsee against the promisor, any matter shall 
be deemed a legal defence, and may be given in evidence 
accordingly, which would be a legal defence to a suit on the 
same note, if brought by the promisee.” By the use of the 
term “defence ” in this statute, the legislature looked to such 
legal and equitable considerations as would constitute a good 
answer to the suit if brought by the promisee ; such as pay- 


ment, set-off, and the like; but it does not extend to a mere 


disability to sue. 

It is well settled that a note made by a partnership to one 
of its own members, or his order, when indorsed, will enable 
the indorsee to maintain an action upon it. It is the promise 
of all to the order or appointee of one; and when the appoint- 
ment is made by an indorsement, it is a valid contract with 
the indorsee. Pitcher v. Barrows, .17 Pick. 361. Smith v. 
Lusher, 5 Cow. 688. Blake v. Wheadon, 2 Hayw. 109. 
So of a note payable by one to his own order. Little v. 
Rogers, 1 Met. 108. The promisee himself (Bates) could 
maintain no suit, not because the partnership would have any 
legal or equitable defence, but on account of the inflexible 
rule, that the same person cannot be plaintiff and defendant 
in the same suit at law. Hastman v. Wright, 6 Pick 316 
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Collyer on Part. (1st. ed.) 383. The statute intended to include 
such matter of defence as had before been considered doubtful 
in case of dishonored notes sued by an indorsee. Sargent v. 
Southgate, 5 Pick. 312. A note payable on demand is open 
to any defence which could be made to a suit brought on it 
by the promisee, if the promisee were not disabled from 
bringing such suit. New trial granted. 


Joun Rice 2d vs. Rurus Wesson, Jr. 


The provision in S¢. 1839, c. 121, § 2, that ‘‘on any promissory note payable on 
demand, a demand made at or before the expiration of sixty days from the date 
thereof shall be deemed to be made within a reasonable time, and shall authorize 
the holder of such note to give notice of the dishonor thereof to the ipdorser,’”’ 
does not apply to such note, when it is indorsed after sixty days from its date 
have elapsed; and 7t seems that, in such case, a demand on the maker is within a 
reasonable time, if made not later than at the expiration of sixty days from the 
time of the indorsement of the note. 

To charge an indorser of a note payable on demand, the indorsee must give him 
notice of non-payment upon the first demand on the maker, although such 
demand was made at an earlier day than was necessary in order to render the 
indorser liable on his indorsement, and although the indorsee gives the indorser 
notice of non-payment upon a second demand on the maker, which would have 
been in season to charge the indorser, if no previous demand had been made. 


Assumpsit by the indorsee against the indorser of a prom- 
issory note for $47, dated March 8th 1845, signed by 
A. 8. Wetherell, and payable to the defendant, or order, on 
demand with interest. 

The case was submitted to the court on the following 
agreed statement of facts: “On the 28th of May 1845, the 
defendant, being indebted to the plaintiff for leather, in the 
sum of $92-57, requested the plaintiff to take the said note 
for a part of said sum. ‘The plaintiff said he knew nothing 
of the maker, but would do it, if the defendant would indorse 
the note. The defendant accordingly then indorsed and de- 
livered the note to the plaintiff, and paid him the balance of 
said sum in cash. On the 26th of June 1845, the plaintiff 
sent the note to Wetherell, the maker, who was then in 
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business, and requested payment, presenting the note. The 
maker requested a delay of two weeks of the person by 
whom the plaintiff sent the note for presentment, and the said 
agent took back the note to the plaintiff. On the Ist of July 
1845, the maker petitioned for the benefit of the insolvent 
law. On the 14th of July 1845, the plaintiff demanded pav- 
ment of the note of the maker, which was refused ; and the 
plaintiff gave notice to the defendant, on the same day; but 
the defendant declined paying the amount of the note.” 

Hartshorn, for the plaintiff. The S¢. of 1839, c. 121, 
§ 2, provides that no presentment to the promisor, and demand 
on him of payment, of a note payable on demand, shall be 
deemed to be made within a reasonable time, so as to charge 
the indorser, unless made on or before the last of the sixty 
days from the date of the note, without grace. And, by $ 3, 
the indorsers of notes made payable on demand are to be 
held “liable, upon due and seasonable notice, given according 
to the rules of law, of the dishonor of such notes, in the 
same manner as upon the dishonor of notes made payable 
at a fixed time.’”’ But the note now in suit was not indorsed 
till after the sixty days from its date had elapsed; so that it 
was impossible to comply literally with the statute. The 
case stands, therefore, like that of any other note indorsed 
after it is dishonored; that is, demand and notice within a 
reasonable time are necessary. Bayley on Bills, (2d Amer. 
ed.) 196. Van Hoesen v. Van Alstyne, 3 Wend. 75. 
M Kinney v. Crawford, 8 S. & R. 351. The note is to be 
regarded as if given upon demand on the day when the 
indorsement was made; and the demand was therefore sea- 
sonable. Less strictness, as to notice, is required, in case of 
notes taken for a preexisting debt, than in other cases. Gal- 
lagher v. Roberts, 2 Wash. C. C. 191. 

G. Parker, for the defendant. Notice must be given in 
the same manner, upon indorsement of a dishonored note, as 
upon notes indorsed before they are due, however it may be as 
todemand. Feld v. Nickerson, 13 Mass. 131. The demand, 
in the present instance, was not, under the circumstances 
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of the case, within a reasonable time. Besides; when the 
demand was first made, the maker requested delay, which 
was given; and no nvtice was given to the defendant till after 
the second presentment. ‘This delay, and the omission to give 
notice of non-payment on the first presentment, discharged 
the defendant. 

The decision was made at October term 1847. 

Dewey, J. This note not having been indorsed until more 
than sixty days had elapsed after its execution by the maker, 
the case does not, fall within the letter of the provisions of 
St. 1839, c. 121, $ 2. It being thus indorsed when overdue, 
in order to charge the indorser, a demand should have been 
made on the maker within a reasonable time, and due notice 
given to the indorser. The legislature having prescribed sixty 
days from its date as a reasonable time for making a demand, 
when the note is payable on demand, we think a similar 
period of time after the transfer of the note, and indorsement 
thereof, might be properly adopted as a reasonable time for 
making the demand, when such note is negotiated, after the 
expiration of more than sixty days from its date. Supposing 
this to be so, then a demand on the 14th of Juty 1845 would 
have been seasonable, and might be relied on as a legal 
demand; and due notice of that demand having been given 
to the indorsers, the plaintiff would be entitled to maintain 
his action, unless the other facts stated in the case constitute 
a good defence. 

The plaintiff became the owner of this note on the 28th 
of May 1845, and it was indorsed by the defendant on that 
day. It was then due by its terms, and it was competent 
for the plaintiff to make a demand on the maker for payment 
of the same. On the 26th of June 1845, the plaintiff did 
make such demand. It was strictly a legal demand. The 
note was presented to the maker, and payment thereof re- 
quested. Of this demand, and the neglect of the maker to 
pay the same, the plaintiff gave the indorser no notice. 
This was a neglect of duty on the part of the holder of the 
note, and such laches as to discharge the indorser. It is no 
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sufficient excuse for this neglect to give notice of the demand 
and refusal to pay, that the maker requested a delay of two 
weeks. Nor will it avail the plaintiff, that he was not required 
by law to make any demand until July 14th, or even a later 
period. He was not bound to make so early a demand; but 
having made it, and the note having been dishonored, he was 
bound to give notice thereof to the indorser. 

A similar rule prevails in reference to bills of exchange pay- 
able at a future day. The drawee is not bound to present 
them for acceptance before maturity ; but if he does so present 
them, and they are dishonored, and not accepted, he must give 
due notice of such presentment and refusal to accept. Bay- 
ley on Bills, (2d Amer. ed.) 213. The result is, therefore, 
that judgment must be entered for the defendant. 


CoMMONWEALTH vs. Ropert ALLEN. 


By the Rev. Sts. c. 51, travellers in carriages, who meet in a road, are required, 
under a penalty, seasonably to drive their carriages to the right of the middle of 
the travelled part of the road; and they cannot avoid the penalty by seasonably 
turning to the right of the wrought part of the road, though they leave sufficient 
room for the travellers, whom they meet, to pass with convenience and safety, in 
the use of ordinary care and skill. 

In a complaint against a traveller for not driving his carriage to the right of the 

-middle of the travelled part of a road, as required by Rey. Sts, c. 51, it is not 
necessary to set forth a particular description of the road. 


A comPLaInT was made to a justice of the peace, alleging 
that, on the 15th of October 1845, ‘Robert Allen of Mendon 
in the county of Worcester, and Hannah Arnold, wife of 
Jdfhes Arnold of Wrentham in the county of Norfolk, met 
each other in the road in said Mendon, travelling with their 
respective wagons, and the said Robert Allen, while so meet- 
ing the said Hannah with said wagon on said road, did not 
drive his said wagon to the right of the middle of the trav- 
elled part of said road, so that the said wagon of the said 
Allen interfered with said James’s wagon, in passing it, and 
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by such interference broke said James’s wagon in pieces, and 
other wrongs did, against the peace, and contrary to the form 
of the statute in such case made and provided.” 

At the trial in the court of common pleas, before Merrick, J. 
on the defendant’s appeal from the judgment of a justice of the 
peace, “‘ the defendant contended that if the jury were satisfied 
that he seasonably turned to the right of the wrought part of 
said road, so as to leave sufficient room for the other traveller to 
pass with convenience and safety, in the use of ordinary care 
and skill, he was not liable under this complaint. But the 
judge instructed the jury, that if the defendant did not season- 
ably turn to the right of the middle of the travelled, which 
consisted of the wrought, part of the road, it was of no con- 
sequence how much room, or how great space, was left for 
the other traveller to pass; and this, though no collision was 
the result of the failure of the defendant to turn to the right 
of the middle of the travelled part of the way.” | 

After the jury had found the defendant guilty, he moved in 
arrest of judgment, “‘ because said complaint does not suffi- 
ciently set forth or describe the road, or any road, on which 
the alleged meeting took place.” ‘This motion was overruled, 
and the defendant alleged exceptions to said instructions and 
ruling. 

B. F'. Thomas, for the defendant. 

Wilkinson (District Attorney, ) for the Commonwealth. 

Dewey, J. The Rev. Sts. c. 51, $ 1, provide, that “‘ when- 
ever any persons shall meet each other on any road travelling 
with carriages, &c., each person shall seasonably drive his car- 
riage, &c., to the right of the middle of the travelled part of 
such road, so that the respective carriages, &c., may pass each 
other without interference.” 

The statute has, as it seems to us, in direct terms required 
the duty of persons meeting upon the road, to turn to the 
right of the travelled part of the road, and imposed a _ penal- 
ty for a neglect of this duty. As a public offence, it can 
make no difference whether sufficient room was left for the 
other party to pass, if he had not also been guilty of negligence 
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in not using ordinary care. It is the negligence or wrong- 
ful act of the defendant that constitutes the public offence, 
irrespective of the want of ordinary care of the other party. 
Such would be the rule as to an indictment against an in- 
dividual for a nuisance on the highway. In such case, it 
being shown that a party had placed an obstruction of any 
kind on the highway, that would amount to a nuisance; and 
it would constitute no defence, that the traveller might avoid 
all collision or injury from that source, if he should exercise 
ordinary care and diligence to do so. 

In a civil action for damages by a party travelling on such 
road, a very different rule might be applicable. 

So faras any question is raised, in the present case, as to the 
duty of persons travelling, when they are about to meet, to 
drive to the right of the middle of the travelled part of the road, 
— in distinction from the wrought part of the road — where 
the travelled way is of less width than the wrought way, the 
statute seems very plain and direct in its provisions, and pre- 
scribes, as the duty of the traveller, the turning to the right 
of the middle of the travelled path. 

The defendant has also filed a motion in arrest of judg- 
ment, on the ground that the complaint is defective in not suf- 
ficiently setting forth and describing the road on which the 
alleged meeting of the parties took place. The allegation as 
to the road is general, describing no particular road in the 
town of Mendon, but only alleging that the meeting took place 
upon a road in that town. If this is not a sufficient descrip- 
tion of the road, then judgment must be arrested. 

Without deciding whether this description of the road 
would be sufficiently minute and particular, if some defect in 
the road itself was the principal matter complained of, the 
court are of opinion that in the present case, as the complaint 
avers a specific particular act accompanied with allegations 
calculated to apprise the defendant of the nature of the 
charge which was the gist of the offence, the road is suffi- 
ciently described. A similar objection was taken in the case 
of Commonwealth v. Hal, 15 Mass. 240. 'There the charge 
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was the erecting of a building upon the highway; and an 
objection was taken, that there was no particular location of 
the highway, but a mere averment that it was upon a high- 
way in the town of Sutton. But the court held it sufficient 
in this particular. 

We think that, from the very nature of this complaint, the 
defendant must have been sufficiently apprised of the charge, 
without a more minute description of the road. At least, the 
objection furnishes no sufficient ground for arrest of judgment, 
after trial and a verdict against the defendant. The motion 
in arrest, as well as the exceptions, must be overruled. 


CoMMONWEALTH vs. GILBERT WARDEN. 


in the trial of an indictment for perjury in an answer to a bill of discovery, the ces 
tificate of the magistrate before whom the answer was sworn to, on proof of the 
hand writing of his signature, is competent and sufficient prima facie evidence of 
the administration of the oath to the defendant. 

An indictment for perjury, in an answer to a bill of discovery filed in the supreme 
judicial court by A. H. against G. W., after alleging the filing of the bill and set 
ting forth the interrogatories therein propounded to said G. W., alleged that the 
said G. W., the defendant in said bill, at, &c., on, &c., ‘* did come, in his proper 
person, before A. B., the said A. B. being then and there a justice of the peace 
for the county of W. aforesaid, and then and there did make, produce and exhibit 
to the said A. B., so being such justice as aforesaid, the answer in writing of him 
the said G. W. to the said bill of the said A. H., then pending in the supreme ju- 
dicial court, entitled ‘ the answer of G. W., the defendant, to a bill of complaint of 
A.H.;’ and the said G. W. was then sworn in due form of law, and took his cor- 
poral oath touching and concerning the matters contained in his said answer, by 
and before said A. B., so being such justice of the peace as aforesaid, and then 
and there having sufficient and competent power and authority to administer an 
oath to the said G. W. in that behalf; and that said G. W., being so sworn as afore 
said, and being then and there lawfully required to declare or depose the truth in 
a proceeding in a course of justice, did, upon his oath aforesaid, concerning the 
matters contained in his said answer, before the said A. B., so being such justice 
as aforesaid, then and there swear, make oath, depose and say, that said answer 
of him said G. W. was true, according to his best recollection and belief; and that 
the said G. W., being so sworn as aforesaid, and intending unjustly to aggrieve the 
said A. H., did, in his answer aforesaid, before said A. B., being such justice as 
aforesaid, falsely, knowingly, wilfully and corruptly, by his own act and consent, 
upon his oath aforesaid, among other things, then and there answer, swear, depose 
and say, in substance and to the effect following,” (setting forth the matters 
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sworn to-by said G, W. in said answer,) ‘‘ as by the said answer of said G. W., stil 
remaining in the supreme judicial court aforesaid, among other things will up- 
pear:”’ The indictment then alleged the falsity of the answer, and charged the 
said G. W. with wilful and corrupt perjury. Held, that the indictment charged 
the defendant with taking a false oath, when lawfully required to depose the truth 
in a proceeding in a course of justice, and was sufficient to support a conviction. 


Tus was an indictment, which alleged that Alpheus Har- 
ding filed a bill of complaint, in writing, in the supreme 
judicial court held at Northampton in September 1842, 
against the defendant, and therein prayed that the court would 
order the defendant to reply under oath; to certain interroga- 
tories, (set forth in said bill and in the indictment.) The 
indictment then all ged, “that the said Gilbert Warden, the 
defendant in said bill of complaint, afterwards, to wit, on the 
twenty eighth day of October, in the year of our Lord one 
thousand eight hundred and forty three, at Petersham, in the 
county of Worcester, did come, in his own proper person, be- 
fore Aaron Brooks, jr. Esquire, he the said Aaron Brooks, jr. 
Leing then and there one of the justices assigned to keep the 
peace within and for the county of Worcester aforesaid, and 
then and there did make, produce and exhibit to the said 
Aaron Brooks, jr. Esquire, so being such justice as aforesaid, 
the answer in writing of him the said Gilbert Warden to the 


. said bill of complaint of the said Alpheus Harding, then pend- 


ing in the said supreme judicial court, entitled ‘ the answer of 
Gilbert Warden, the defendant, to a bill of complaint of Alpheus 
Harding ;’ and the said Gilbert Warden was then and there 
sworn, in due form of law, and took his corporal oath touch- 
ing and concerning the matters contained in his said answer, 
by and before said Aaron Brooks, jr. Esquire, so being such 
justice of the peace as aforesaid, and then and there having 
sufficient and competent power and authority to administer an 
oath to the said Gilbert Warden, in that behalf; and that said 
Gilbert Warden, being so sworn as aforesaid, and being then 
and there lawfully required to declare and depose the truth, in 
a proceeding in a course of justice, did, upon his oath aforesaid, 
concerning the matters contained in his said answer, before 
the said Aaron Brooks, jr., Esquire, so being such justice as 
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aforesaid, then and there swear, make oath, depose and say, 
that said answer of him the said Gilbert Warden was true, 
according to his best recollection and belief; and that the 
said Gilbert Warden, being so sworn as aforesaid, and intend- 
ing unjustly to aggrieve the said Alpheus Harding, the afore- 
said complainant, did, in his answer aforesaid, before said 
Aaron Brooks, jr. Esquire, being such justice as aforesaid, 
falsely, knowingly, wilfully and corruptly, by his own act 
and consent, upon his oath aforesaid, among other things, 
then and there answer, swear, depose and say, in substance 
and to the effect following, to wit.” (Here were set forth the 
matters in the defendant’s answer aforesaid, and an allegation 
of their falsity.) The conclusion of the indictment was, 
‘‘that the said Gilbert Warden, in manner and form aforesaid, 
and of his own corrupt mind, did falsely, wickedly, wilfully 
and corruptly commit wilful and corrupt pe ig to the man- 
ifest perversion of public justice,” &c. 

At the trial in the court of common pleas, before Merrick, J. 
the district attorney, to prove the administration of the oath 
to the defendant, offered in evidence a certificate of that fact, 
attached to the defendant’s answer, purporting to be signed 
by Aaron Brooks, jr. the magistrate befc.e whom the answer 
was alleged to be sworn to, with evidence of the hand writing 
of said magistrate. The defendant objected to the admission 
of this evidence, on the ground that it-was not competent 
evidence of the administration of the oath. It was agreed 
that the magistrate had deceased before the trial. ‘The judge 
ruled that the evidence was competent, and suffered it to go 
to the jury. 

The defendant contended that it was not competent for 
the government, under this indictment, to prove that any 
order had been made by the supreme judicial court, or was 
served upon the defendant, requiring him to make answer to 
said bill of discovery. But the judge admitted the record ot 
said court of the proceedings upon said bill, as evidence of the 
issuing of such order, and of its service upon the defendant. 

There being no allegation, in the indictment, that any suit 
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was pending in any court, in relation to which the said bill 
of discovery could be used, the defendant contended that there 
was no issue to which the statements made in his answer 
could be material. But the judge ruled that it was sufficient 
to sustain the indictment, if the answers of the defendant 
were material to the points in question, upon the matters pro- 
posed and set forth in said bill of discovery. 

The defendant was found guilty by the jury, and alleged 
exceptions to the judge’s rulings. 

B. F. Thomas & F'. H. Dewey, for the defendant. Prvof 
that the jurat is in the hand writing of the magistrate, is not 
sufficient evidence of the administration of the oath. 

The indictment does not allege that the supreme judicial 
court ordered the defendant to make answer to Harding’s 
bill; nor that any notice was given to the defendant that he 
was called on to make an answer thereto; nor that any pro- 
cess was pending against him, when he made his answer ; nor 
that the matter of his answer was material. Evidence of 
these facts was therefore inadmissible. 1 Hawk. c. 69, $ 1. 
4 Bl. Com. 137. 2 Russell on Crimes, (1st ed.) 1752, 1756. 
Roscoe Crim. Ev. (2d ed.) 761, 764. Commonwealth v. 
Knight, 12 Mass. 274, 277. Shaffer v. Kintzer, 1 Binn. 
643. 2 Chit. Crim. Law, 305, 312. The King v. Eden, 
1 Esp. R. 97. The King v. Ayleti, 1 T. R. 63. 

Wilkinson, (District Attorney,) for the Commonwealth. 
Proof of the magistrate’s hand writing is sufficient prima facie 
evidence of the administration of the oath. 3 Stark. Ev. 
1138. Ker v. Morris, 2 Bur. 1189. Rer v. Spencer, Ry. 
& Mood. 97, and 1 Car. & P. 260. 

It sufficiently appears, from the various allegations in the 
indictment, that the defendant was duly called upon to testify 
in a proceeding in the course of justice, and that his testimony 
was material. A direct averment of these facts was not neces- 
sary in order to render the evidence of them admissible. 

Dewey, J. The certificate of the magistrate before whom 
the oath was taken, his signature thereto being proved, was 
competent and sufficient prima facie evidence of the taking 
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of the oath by the defendant. 1 Greenl. on Ev. § 512. Ros- 
coe Crim. Ev. (2d ed.) 759. Rex v. Morris, 1 Leach, (3d 
ed.) 60, and 2 Bur. 1189. 

The objection that has required more consideration is the 
want of any particular and precise averment that the court 
took judicial cognizance of the bill for a discovery, and by 
any judicial order required the defendant to answer thereto. 
The indictment does however allege, with time and place, the 
filing of the bill, and an exhibit thereof to the court, and a 
prayer that the court would order the defendant to reply under 
oath to the interrogatories therein propounded to him, and 
then further alleges that the defendant did, at a certain time 
and place stated, appear before Aaron Brooks, jr. a justice of 
the peace, and make answer thereto. 

Taking the whole indictment, we think it sufficiently ap- 
pears that the answer, in which the perjury is alleged to have 
been committed, was an answer made by the defendant, as a 
party to the bill which had been filed against him. A party 
may appear without a subpaena, and take upon himself the 
defence. . 

There are various allegations in this indictment which aid 
in establishing the fact that this answer was made in a pro- 
ceeding in a course of justice. Ist. The indictment alleges 
that the document, to which the defendant made oath, was 
entitled “the answer of Gilbert Warden, the defendant, to a 
bill of complaint of Alpheus Harding.” 2d. It is alleged that 
‘said Aaron Brooks had competent and sufficient power and 
authority to administer an oath to said Gilbert Warden in that 
behalf; ’? which could be truly affirmed only upon the sup- 
position that the defendant had become a party to the bill, 
and had appeared to answer thereto. 3d. It is alleged “that 
said Gilbert Warden, being then and there lawfully required to 
declare and depose the truth in a proceeding in a course ot 
justice, did,” &c. Ath. It is averred ‘that, by the said. 
answer of said Gilbert Warden still remaining in the supreme 
judicial court aforesaid,’ these facts appear. 

These allegations, taken in connexion with the other 
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matters charged, sufficiently allege the fact that the defendant 
legally became a party to a proceeding in a course of justice, 
.and that this proceeding was a bill in chancery to which the 
defendant was legally bound to make an answer under oath ; 
that he undertook to make such answer under oath; and that 
in so doing he made the various statements, alleged in the 
indictment to be false, and well known to be such by the 
defendant, at the time of the administration of the said oath 
to him. We are therefore of opinion that the false oath, 
imputed to the defendant in this indictment, is charged as 
one taken-by the defendant when lawfully required to depose 
the truth in a proceeding in a course of justice, and that the 
indictment is in that respect sufficient. 
Exceptions overruled. 


Aaron M. Lyon vs. Harvey Kina. 


An oral agreement ‘“‘not hereafter to engage in the staging or the livery stable 
business in §.,” is not within the statute of frauds, (Rev. Sts. c. 74, § 1,) which 
prohibits the bringing of an action upon any oral agreement that is not to be per- 
formed within one year from the making thereof. 


Assumpsir to recover damages for breach of a special 
agreement. ‘The declaration averred that the defendant, in 
September 1842, (on a consideration set forth,) promised the 
plaintiff “that he, the defendant, would not thereafter engage 
in the staging or the livery stable business in Southbridge,” 
and that he had not kept his said promise, but had broken 
the same. | 

At the trial in the court of common pleas, before Merrick, J. 
the plaintiff admitted that the agreement declared on was 
not in writing, and offered to introduce evidence to prove such 
an oral agreement. But the judge rejected the evidence, on 
the ground that it was an agreement not to be performed 
within one year from the making thereof, and that, by Rev. 
Sts. c. 74, $ 1, no action could be maintained thereon. The 
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and alleged exceptions to the judge’s decision. . 


Bacon, for the plaintiff. 

C. Allen §° N. Wood, for the defendant. 

Dewey, J. The inquiry is, whether this parol agreement 
is within the provisions of Rev. Sts. c. 74, ¢ 1, prohibiting 
the enforcing of any oral “agreement that is not to be per- 
formed within one year from the making thereof.” 

The construction of this and similar statutes has often 
been before this and other courts; and although doubts may 
be entertained whether the rules of law have been properly 
applied in every case, yet it is satisfactory to find that there 
are certain well established general principles or tests, that 
may be applied to each new case as it shall arise. 

On the one hand, every such agreement is not within the 
statute, if it be capable of being performed within the year | 
or is of such a character that, by the happening of any con- | 
tingency, it may be performed within the year. On the 
other hand, where the agreement is not capable of being per- 
formed within the year, where there is no contingency by 
reason of which the contract may be wholly performed, then 
the statute will have its effect upon the contract. 

The cases of Kent v. Kent, 18 Pick. 569; Peters v. 
Westborough, 19 Pick. 364; Roberts v. Rockbottom Com- 
pany, 7 Met. 46; Lapham v. Whipple, 8 Met. 59; present 
the views of this court upon the construction of the statute, 
and contain references to the leading decisions elsewhere. 
Unless we are prepared to modify or reverse those decisions, 
particularly that of Peters v. Westborough, we must hold 
that this contract is not within the statute. In that case, as 
in the present, the full performance of the agreement depended 
upon the contingency of the life of a party. ‘The agreement 
was, that an individual should be supported until she was 
eighteen years of age. The contract looked to a period of 
more than a year; the person being, at the time of the mak- 
ing of the contract, twelve years of age; and the probabilities 
all were, that it would not be performed or discharged within 
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a year. But the court, inasmuch as, by the death of the 
person, the contract might be discharged, held that it was an 
agreement which might, by the happening of a contingency, 
be fully performed within the year, and so was not within 
the statute. 

In the case at bar, the contract might have been wholly ° 
performed within a year. It was a personal engagement to 
forbear doing certain acts. It stipulated nothing beyond the 
defendant’s life. It imposed no duties upon his legal repre- 
sentatives, as might have been the case under a contract to 
perform certain positive duties. The mere fact of abstain- 
ing from pursuing the staging and livery stable business, and 
the happening of his death, during the year, would be a full 
performance of this contract. Any stipulations in the con- 
tract, looking beyond the year, depended entirely upon the 
contingency of the defendant’s life; and this being so, the 
case falls within the class of cases in which it has been held 
that the statute does not apply. 

New trial granted. 


AurHuonso Brooxs & wife vs. Jonn WHuiItney. 


A testator, after devising the use of his homestead farm to his wife, during her 
widowhood, made this devise: ‘‘To my son J. I give and bequeath one half of 
my homestead farm aforesaid, subject to the incumbrance of the aforesaid devise 
to my wife, to him and his heirs forever. I also give to my said son J. the use 
and improvement of one half of the C. lot, to be held by him until the death or 
intermarriage of my wife, together with the one half of all my lands in N.” 
Held, that J. took only an estate during the life or widowhood of his mother, in 
the lands in N. 

W. took a bond for a deed of land, paid the purchase money, entered into pos- 
session, retained possession during his life, and devised the land to his heirs at 
law: After his death, his executor, who was one of his heirs, took from the 
obligors in the bond a deed of the land to himself, and held possession of the 
land for many years. Held, that W. had such an interest in the land as enabled 
him to dispose thereof by devise. Held also, that W.’s executor could not set up 
said deed and possession against the other heirs, in bar of their petition against 
him for partition of the land. 


PETITION FOR PARTITION Of a tract of land in that part of 
Princeton which, until recently, was unincorporated, and was 
. 35 * 
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called Notown. ‘The petitioners claimed 33, parts of the 
tract, under a deyisé of Andrew Whitney to his daughter, the 
female petitioner. 

The trial was before Hubbard, J. whose report thereof was 
as follows: The will of said Andrew Whitney, who died in 
1818, was made on the 27th of October 1817, and was duly 
proved and allowed in December 1818. By the first clause 
of this will, the testator gave to his wife, Lucy Whitney, the 
use and improvement of the whole of his homestead farm in 
Princeton, together with a pew and certain specified personal 
property, during her widowhood; with a provision, that if 
she should marry, she should only take dower in his real 
estate, and deliver over to his heirs at law such of said per- 
sonal property as should then be on hand. 

The other parts of the will (so far as they affected the 


petitioners’ right to partition) were as follows: ‘2d. To my — 


son John Whitney I give and bequeath one half of my home- 
stead farm aforesaid, subject to the incumbrance of the afore- 
said devise to my wife, to him and to his heirs forever. 
Provided, however, that it shall be at his option, at any time 
within one year of my decease, to waive the bequest I hereby 
make to him, and take an equal share of my estate with my 
other sons, in lieu of this devise. I also give to my said 


John the use and improvement of one half of the Chandler — 


lot in Notown, to be held by him until the death or inter- 
marriage of my wife, together with the one half of all my 
lands in Notown. 3d. To my sons Reuben M., William E., 
Dana and Charles A., I give and bequeath to each of them, 
and their heirs, five hundred dollars severally. 4th. To my 
daughters Lucy, Anne M., Sally and Caroline, J give and 
bequeath to each of them, and their heirs, three hundred dol- 
lars severally. 5th. All the rest and residue of my estate, 
whether real or personal, I give and bequeath to all my chil- 
dren aforenamed, to be distributed among them in the propor- 
tions of the above legacies; excepting, however, to my son 
john Whitney, who is to take the legacies given to him in 
the second article of this will as his full share, unless he 
waives the provision, as therein stated.” 
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John Whitney (the respondent) was appointed executor of 
said will, and accepted the trust. On the 21st of October 
1819, he filed in the probate office a waiver of the bequest in 
the first clause of the will, and claimed ‘‘an equal share of 
said testator’s estate, with the other sons, agreeably to the 
provisions of said will.”” Lucy Whitney, the testator’s wife, 
died in 1843. 

The land described in the petition formerly belonged to 
Samuel and Charles Chandler in severalty. Previously to 
the year 1814, the part which Samuel Chandler owned was 
purchased by Silas Brooks, who conveyed the same, on the 
20th of April 1814, to the said Andrew Whitney and John 
Darby. In the same year, said Andrew acquired, by pur- 
chase, the moiety of Darby. And there was evidence that 
said Andrew, after he purchased, called the Jand the Chandler 
Jot. Said Andrew never had a conveyance of the tract which 
belonged to Charles Chandler. But it was proved that after 
said Charles’s decease, to wit, in 1816 or 1817, said Andrew 
contracted for the purchase of his (said Charles’s) land in 
Notown, with Samuel Ward, who was then the husband of 
Sarah, the only child and heir at law of said Charles. The 
said Sarah then being a minor, her husband gave a bond, 
with surety, to said Andrew Whitney, conditioned for the 
conveyance of said land to him, when said Sarah should come 
of age, to wit, in December 1818. On the 11th of October 
1827, the respondent took from said Ward and wife a convey- 
ance to himself of said last mentioned tract of land, ‘“‘ to have 
and to hold to the said John Whitney, his heirs and assigns, 
to his and their use and behoof forever.” In this deed, the 
srantors acknowledged the receipt of ‘one thousand dollars 
paid by John Whitney, executor of the last will and testament 
of Andrew Whitney, late of Princeton, deceased ;’’ but their 
covenants were with ‘the said Whitney, his heirs and 
assigns.” | 

The respondent contended, first, that he was entitled to 
hold one half of the Chandler lot, so called, and the whole 
of the residue of the testator’s land in Notown, by virtue of 
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said will and deed ; secondly, that the legal title to the said 
last mentioned tract was in him, by force of the deed from 
Ward and wife; and ¢hirdly, that he had acquired title to said 
tract, by adverse possession, from the year 1817, taken under 
a parol gift of said land to him by said Andrew. 

There was evidence tending to show, by the declarations 
of said Andrew Whitney, that he had given the Ward lot 
(as it was sometimes called) to the respondent, and that the 
respondent improved it as his own. It was admitted, how- 
ever, that the question of the respondent’s seizin in the life 
time of his father depended upon the question whether there 
was such a parol gift or not. 

The respondent contended, fourthly, that this petition could 
not be maintained, in respect to the tract of land acquired 
from Ward and wife, inasmuch as he had been in possession 
under his deed, claiming title, from the time of the con- 
veyance. 

The evidence was uncontradicted, that the respondent had 
in fact been in possession of that tract, from the time of the 
decease of the testator to the time of the trial. 

The respondent admitted the right of the petitioners to 
have one half of the land, that was purchased of Silas Brooks, 
set off to them, on their petition. 

The jury were instructed to find specially, first, whether or 
not the consideration of the land acquired from Ward and 
wife was paid by Andrew Whitney, in his life time; and 
secondly, whether or not there was a gift of said last men- 
tioned land, by the said Andrew, by parol, in his life time, 
and whether or not possession was taken under it. The jury 
were also instructed, that if they should find that the consid- 
eration for said land was paid by the said Andrew Whitney, 
and that there was no such parol gift from the testator, nor 
possession taken under it, in his life time, they should render 
their verdict for the petitioners. 

The jury found that the said consideration was paid by the 
testator, and that there were no such parol gift and possession 
taken, claiming under such gift ; and they rendered a general 
verdict for the petitioners. 
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If the said instructions were correct, judgment to be 
entered for the petitioners for partition, as prayed for; other- 
wise, for partition of such portion of the land described in 
their petition, as they are entitled to have partition in. 

C. Allen § FE’. H. Dewey, for the respondent. John Whit-. 
ney, the respondent, was entitled, by the will of his father, to 
an estate for the life of his mother, in one half of the Chan- 
dler lot, and to an estate for his own life, in one half of the 
Notewn lands. The words annexed to the Chandler lot do 
not qualify the devise of the other land. 

The whole legal estate in the Ward lot was in the respond- 
ent, by force of the deed from Ward and wife, made in 1827. 
That deed could not convey a legal estate to Andrew Whit- 
ney’s heirs. Nor could payment by the funds of the heirs, or 
of their ancestor, raise a resulting trust. Such trust must 
appear in writing. Northampton Bank v. Whiting, 12 Mass. 
104. Goodwin v. Hubbard, 15 Mass. 210. Kempton v. 
Cook, 4 Pick. 305. Howe v. Bishop, 3 Met. 26. 

The respondent has long been in possession, claiming title ; 
and if he had not a parol gift, yet he may be considered as 
holding adversely under his deed. If so, this petition cannot 
be maintained. Bonner v. Proprietors of Kennebeck Pur- 
chase, 7 Mass. 475. MRickard v. Rickard, 13 Pick. 251. 
Bigelow v. Jones, 10 Pick. 161. Proprietors of Kennebeck — 
Purchase v. Laboree, 2 Greenl. 285, 286. Andrew Whitney 
Was, at most, tenant at will under Ward, and that tenancy 
was determined by his death. He was not a disseizor, and 
therefore the estate in the land did not pass to his heirs. 

The respondent, by waiving the devise of the homestead 
farm, did not waive the devise of the Notown lands. 

B. F. Thomas § Hartshorn, for the petitioners. The 
respondent took an estate, for the life of the widow, in the 
Notown lands, as well as in the Chandler lot. Right v. 
Sidebotham, 2 Doug. 759. Cole v. Rawlinson, 1 Salk. 234. 
Cruise’s Dig. tit. 38, c. 13,$ 13. He was not to have the 
homestead till his mother’s death or marriage, and in the mean 
time he was to have the Notown lands. 
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As Andrew Whitney paid the consideration for the Ward 
lot, the deed taken thereof by the respondent did not vest 
the estate in himself, so that he can take any advantage 
against the heirs. He is estopped to set up this deed, as it is 
inoperative as against the petitioners. 1 Story on Eq. $$ 315, — 
316, 322, 323. Davoue v. Fanning, 2 Johns. Ch. 252. 
Van Horne v. Fonda, 5 Johns. Ch. 388. Van Epps v. Van 
Epps, 9 Paige, 237. Such is the rule in equity, and it is 
recognized and enforced at law. F'ermor’s case, 3 Co. 77. 
Litchfield v. Cudworth, 15 Pick. 23. Harrington v. Brown, 
5 Pick. 519. 

The respondent’s possession, during the life of his father, 
was the possession of the father, which he took under the 
bond of Ward; and his possession after his father’s decease 
was the possession of all his co-heirs. See Flagg v. Mann, 
2 Sumner, 520. Van Horne v. Fonda, 5 Johns. Ch. 407. 
Brown v. King, 5 Met. 173. 4 Kent Com. (5th ed.) 371. 

Dewey, J. 1. The court are of opinion that the interest of 
‘Sohn Whitney, under the devise in the will of Andrew Whit- 
ney, of “one half of all my lands in Notown” was that of 
an estate determinable on the marriage or decease of the 
widow of the testator. It is clearly shown to be so by its 
immediate connexion with the devise of one half of the 
Chandler lot, which is in terms thus limited. It is not given 
to the devisee, his heirs and assigns, although these words are 
used in other parts of the will. As this devise falls within 
the same limitation as that of the one half of the Chandler 
lot, the respondent cannot maintain a valid defence under it ; 
the life estate having terminated by the death of the testator’s 
widow. 

2. The respondent then insists that the petitioners have no 
legal estate in the lands in Notown, other than the Chandler 
lot, and that they derived no title under Andrew Whitney, he 
having, it is alleged, no title therein which he could transmit 
by devise to the petitioners. The position taken is, that 
Andrew Whitney never had any title to that portion of the 
estate in controversy, which formerly belonged to Charles 
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Chandler, but that the same passed by deed from Samuel 
Ward and wife to the respondent. It is true that such is the 
apparent paper title; and if the effect be given to this deed, 
which the form of the instrument would indicate, the respond- 
ent would have the better title. The inquiry then arises, 
whether that deed can be set up as against the petitioners, 
who claim title through Andrew Whitney. ‘The case finds 
that Andrew Whitney, as early as 1816 or 1817, contracted 
for the land; but, Mrs. Ward being then a minor, no legal con- 
veyance could be made, and a bond was taken by Andrew 
Whitney from Samuel Ward, that a proper conveyance should 
be made when Mrs. Ward should come of age. 

The question of adverse possession was virtually settled by 
the verdict of the jury. The petitioners are not estopped 
from asserting their claim by reason of any adverse possession. 
Nor do we perceive any difficulty in sustaining the position, 
that although no paper title existed, transferring the estate 
from Samuel Ward and wife to Andrew Whitney, yet that 
there was an interest in the land, in Andrew Whitney, suf- 
ficient to enable him to pass an estate by devise, as against 
a mere stranger. He had a possessory title amply sufficient 
for this. He was in possession, under a claim of right. The 


only real difficulty, if there be one, is that which arises 


from the alleged superior title of John Whitney, under the 
deed of Ward and wife, made in 1827. If this deed is valid, 
and is to be construed to enure to the benefit of John Whit- 
ney and his heirs, the respondent may justify, as holding the 
better title. The objections to giving such effect to this deed 
arise from the facts, that the contract for the conveyance was 
made with Andrew Whitney; that the payment of the pur- 
chase money was by him; that a bond was given to him to 
convey to him the land; that John Whitney was the executor 
of Andrew Whitney’s will, and as such came into the posses- 
sion of this bond, and, while holding this relation to the 
estate and to all concerned in the proper execution of a deed 
in pursuance of the bond, took a deed directly to himself and 
his heirs, describing himself, however, as the executor of 
Andrew Whitney. 
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We are not prepared to say that the description of the 
grantee, in the, deed from Ward and wife, as executor of 
Andrew Whitney, would of itself vest any estate in the 
devisees under the will of Andrew Whitney. The title of 
the petitioners is to be sustained by the objection taken to 
the deed made to John Whitney. He held the fiduciary 
relation of executor. He was the legal representative of 
Andrew Whitney, and was, as such, bound to protect the 
interest of the estate intrusted to his care. As such executor, 
he held the bond from Ward for the conveyance of the estate 
to Andrew Whitney; and, acting in that capacity, he was 
bound to take such a conveyance as would enure to the 
benefit of the devisees of the same under the will of Andrew 
Whitney, and not to take a deed operating to defeat their 
title. 

The law looks with jealousy upon all contracts made by 
an executor or administrator concerning the estate committed 
to his charge. He cannot properly be the purchaser, even 
indirectly, of an estate which he is directed to sell; as such 
purchase by him would be inconsistent with the proper dis- 
charge of his duties as seller. 'The same principle, though 
differently applied, should have prevented him from taking a 
conveyance to himself personally of the estate in question. 
He ought to have-required a conveyance to be made in apt 
and proper words to vest the estate in those holding under 
the will of Andrew Whitney. The law will not allow him 
thus to defeat the operation of the devise in their favor. Such 
would be the rule in equity. And in this Commonwealth, 
the like rule prevails at law; and instead of the remedy by 
bill in equity, requiring the executor to make the proper con- 
veyance to vest the estate in those to whom it properly 
belongs, the court effect the same object in a proceeding at 
law, by declaring such deed avoidable, and allowing it to be 
avoided in a suit at law, when offered in evidence as vesting 
in the executor a legal title to the estate. We think that in 
the present case, upon the facts found, it would be fraudulent 
in law, in John Whitney, to take this deed otherwise than 
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for the benefit of the estate of his testator and those holding 
under a devise from him. John Whitney cannot therefore set 
up this deed to himself against the claim of the devisees to this 
land, and with the view of defeating a title which could other- 
wise have vested in them. 

The petitioners are to have partition, as prayed for. 


ZeNas M. Larnep vs. Simon Larnep. 


In an action of trespass guare clausum fregit, the defendant set up, as a defence, a 
right of way over the plaintiff’s close, and offered evidence that, for more than 
forty years, a circuitous way had been used by the public across said close and the 
closes of the adjoining owners, with their knowledge and consent, and that about 
eight years before the alleged trespass, the course of the way through the plain- 
tiff’s close was changed, with the knowledge and consent of the plaintiff’s grantor, 
the plaintiff, the defendant, and the other owners of the lands through which it 
passed—the termini remaining the same; and that, since that time, there had 
been the same use of the new way that there had formerly been of the old way. 
Held, that this evidence was fully competent to prove a dedication of the new 
way by the plaintiff’s grantor, and that it was assented to by the plaintiff and 
defendant. 


Trespass for breaking and entering the plaintiff’s close. 

At the trial in the court of common pleas, before Merrick, J. 
in December 1845, the plaintiff’s ownership and possession of 
the close, under a deed from John Larned, dated June 11th 
1841, and the defendant’s entry thereon, after having been 
forbidden by the plaintiff, were admitted by the defendant, 
who set up, as a defence, a right of way over the close, anda 
license to enter thereon. 

For the purpose of showing a right of way by user or dedi- 
cation, the defendant offered to prove that, for more than forty 
years, a way had been used by the public, across the plaintiff’s 
close and the closes of the adjoining owners, with the knowl- 
edge and consent of the owners thereof: 'That in the year 
1837, the course of the way through the plaintiff’s close was 
changed, with the knowledge and consent of the plaintiff, the 
defendant, and John Larned, the plaintiff’s grantor, who then 
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owned said close, and of .the other owners of the land ovet 
which it passed —the termini remaining the same: That 
since that time, there had been the same use of the new way 
that there had formerly been of the old; and that the alleged 
trespass was a passing in said new way. - | 

The judge ruled that a dedication could not be presumed 
from a user of eight years, and that said evidence was inad- 
missible. 'The jury returned a verdict for the plaintiff, and 
the defendant alleged exceptions to the judge’s ruling. 

Bowman, for the defendant, cited Stedman v. Inhabitants 
of Southbridge, 17 Pick. 162. Valentine v. City of Boston, 
22 Pick. 75. Hill v. Crosby, 2 Pick. 466. Hobbs v. Inhab- 
itants of Lowell, 19 Pick. 409, and cases there referred to. 
Rex v. Lloyd, 1 Campb. 260. Barclay v. Howell, 6 Pet. 
498. Mayor, &§c. of New Orleans v. U. States, 10 Pet. 662. 
The State v. Trask, 6 Verm. 355. Poole v. Huskinson, 11 
Mees. & Welsb. 827. 2 Greenl. on Ev. $ 662. Farnum v. 
Platt, 8 Pick. 339. Horne v. Widlake, Yelv. 142. 

F.. H. Dewey, for the plaintiff. The defendant cannot 
defend on the ground of mere user; for twenty years’ adverse 
user is necessary to gain aright of way. Arnold v. Stevens, 
24 Pick. 106. Sargent v. Ballard, 9 Pick. 254. G'ayetty v. 
Bethune, 14 Mass. 49. Commonwealth v. Inhabitants of 
Newbury, and First Parish in Gloucester v. Beach, 2 Pick. 
51, 60 note. The passing on the new line of way, for eight 
years, has been permissive only, and is not evidence of a dedi- 
cation ; especially as the plaintiff has owned his close only 
half of that time. 

The only question is, whether a change of the course of a 
way, by the owner of the land over which it passes, authorizes 
a passenger to go upon the new line, after being forbidden by 
such owner. The plaintiff could not have assented to the 
new line of way in 1837, for he was not the owner of the 
land until 1841. The right of the public to pass over the old 
‘ine is still unimpaired. Yelv. (Amer. ed.) 142, note. 

Hvussarp, J. Though it was formerly doubted, by learned 
judges, whether a way was ever made by dedication, in this 
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Yommonwealth, yet it is now definitively settled that a way 
may be established by dedication of the owner of the soil, 
with the assent of those who are interested in the way. And 
this is true not only of a highway, but of a town way, or 
private way. 

In the present case, we think it was competent for the de- 
fenlant to show a dedication of the way by the owner of the 
lanj. And while it is true that mere user will not prove a 
dedication, it is equally true that length of use is not a neces- 
sary element without which a dedication cannot be proved ; 
(8 Met. 243; 2 Greenl. on Ev. $ 662;) and that it may be 
proved by express dedication, or by unequivocal acts and cir- 
cumstances from which the same may be clearly inferred. 

The defendant offered to prove that an ancient way, which 
Was circuitous, existed across the plaintiff’s close, and that, 
for eight years, the way was so far changed as to straighten 
it —the termini remaining the same; and that this change 
was made by the then owner of the close, and the present 
plaintiff and defendant, who then, as now, used the way. We 
entertain no doubt that such evidence would be fully compe- 
tent to prove a dedication of the new way, by the owner of 
the soil, as made by him for the very purpose of being used 
instead of the old way, and that it was assented to by the 
plaintiff and defendant ; and that the learned judge erred in 
excluding the evidence. It is no answer for the plaintiff to 
say, ‘this was done by my grantor, and I do not now assent 
to it.” The question is not what the plaintiff now assents to 
or refuses ; but whether the then owner of the soil dedicated 
the way. If he did, and if the plaintiff is injured, his redress 
is upon the covenants of his grantor, and not by shutting up 
the way. Nor is it sufficient for the plaintiff to say that other 
persons may choose to travel over the old way, and therefore 
he has aright to shut up the new. Such aconclusion does 
not follow. It may be that other individuals may not be pre- 
cluded from travelling the old way; yet we think the plain- 
tiff is himself estopped to deny that his grantor did dedicate 
the new way. New trial granted. 
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Patrick Riney vs. Luruer Parks & others. 


7 


A., by his deed, granted to G. a privilege and free liberty to drain and carry off, 
through A.’s land, the water flowing from G.’s factory, by way of a canal, without 
obstruction: A. afterwards, by deed, granted to W. the right to flow any and 
such portion of A.’s land as might be found necessary to use and improve W.’s 
water privilege below A.’s land, by erecting a dam of such height and dimensions 
as to set back the water upon said land in such way and manner as not to obstruct 
or interfere with the right of G. to drain and carry off the water, from his factory, 
through said land, as granted by A.’s deed to G. ; meaning and intending thereby 
(as was stated therein) to grant to the said W., his heirs and assigns, the right 
and liberty to use and occupy any of said land, by flowing the same by a dam of 
sufficient height to flow back the water to the tail race or canal in which the water 
was conveyed, through said land, from G.’s factory, without interfering with the 
right of said G. to drain and convey the water from said factory, as it was granted 
and sold to said G., by the said A., by his deed aforesaid ; for a particular descrip- 
tion of said right and privilege, reference to be had to said deed: There was 
also a provision in A.’s deed to W., that the damages occasioned by the flowing of 
A.’s land by W.’s dam should be appraised and liquidated by S., or by three men 
mutually agreed on by the parties. Held, that A.’s deed to W. granted the right 
to flow only to the bottom of the canal, and not the right to flow into the canal, 
even though the flowing into it might be so little as not to disturb or interfere 
with G.’s right to drain and convey through it the water from his factory. 


Tus was a complaint, under the Rev. Sts. ¢. 116, for flow. 
ing lands in Millbury, by the respondents’ mill dam. 

At the trial in the court of common pleas, before Merrick, J. 
the respondents admitted the complainant’s title to the land 
described in his complaint, and that it had been flowed, by 
their dam, to a point seventeen inches above the surface of 
the water, as it flowed, in January 1817, out of the lower end 
of the canal or tail race of the factory of the Goodell Manu- 
facturing Company. It was in evidence that there was a fall 
of two or three feet between the surface of the water in the 
wheel-pit of said factory, and the surface of the water at the 
lower end of said canal, as it flowed in January 1817; and 
the respondents claimed a right to flow the complainant’s land 
to any height, provided they did not obstruct, or in any way 
impede, the said company’s wheel or mill, or did not obstruct 
or deaden the flow of water from said wheel-pit, as it flowed 
at the aforesaid date. In support of this claim thus to flow, 
the ,espondents gave in evidence two deeds, by which, through 
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sundry mesne conveyances, the validity of which was admit- 
ted by the complainant, they contended that they had ac- 
quired the right to flow to the abovementioned height. One 
of these deeds, dated August 13th 1826, was from Joshua Wait 
and John Wait, who were then owners of the land flowed, to 
David Wilkinson and others, under whom the respondents hold. 
The grant, in this deed, was thus: “ The right to flow any 
and such portion of our lands, as may be found necessary to 
use and improve the water privilege which the said David 
Wilkinson purchased of David P. Chase of Millbury, by erect- 
ing a dam-across the Blackstone River on the said David P. 
Chase’s Wait farm, so called, of such«height and dimensions 
as to set back the water on to any of our land, in such way 
and manner as not to obstruct or interfere with the right 
the Goodell Manufacturing Company have to drain and carry 
off the waters from’ their factory in Millbury, through ow 
said land, as granted, remised and released to Goodell, Trask 
& Co. by the said Joshua Wait, by his deed dated first day of 
January eighteen hundred and seventeen; meaning and in- 
tending hereby to grant, bargain and sell unto the said David,” 
(and others named,) ‘‘their heirs and assigns, the right and 
liberty to use and occupy any of our land, by flowing the 
same by a dam erected on the Wait farm aforesaid, of sufficient 
height to flow back the river to the tail race or canal, in which 
the water is conveyed through the grantors’ land to the said 
river, from the old woollen factory of the Goodell Manufacturing 
Company, without interfering with over the right of the said 
Goodell Manufacturing Company to drain and convey the 
water from their said factory, as it was granted and sold to 
Asa Goodell, Trask & Company, by the said Joshua, by his 
deed aforesaid: For a particular description of said right and 
privilege, reference is to be had to the said deed of Joshua 
Wait to Asa Goodell, Trask & Company. Provided, how- 
ever, that all damages, which the grantors may sustain by 
flowing their lands as aforesaid, shall be appraised and liqui- 
dated by the Hon. Jonas Sibley of Sutton ; and in case of his 
_ decease or inability, then the said damages are to be estimated ~ 
36 * 
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and settled by three discreet and disinterested men of the 
county of Worcester, to be mutually agreed on and selected 
by the parties hereto. The aforesaid appraisement and esti- 
mation of damages is to be made at any time after the com- 
pletion of the dam aforesaid, and the actual flowing of the 
land, upon the request of either party to this instrument, their 
heirs, executors, administrators or assigns. And all papers, 
that may be necessary further to secure the parties in their 
respective rights and obligations, are to be duly executed and 
delivered to each other.” | 

The other of these deeds was that above referred to, made 
on the Ist of January. 1817, by said Joshua Wait to Asa 
Goodell, Aaron Trask and others, which was as follows: ‘“] 
do, by these presents, release and forever quitclaim unto them, 
the said Goodell, Trask & Company, their heirs and assigns, 
all claim for damages in consideration of their opening a canal 
through my land to take off the water from their woollen fac- 
tory in Millbury aforesaid, and for occupying said canal to the 
present time. Also I release and quitclaim, as aforesaid, a 
privilege and free liberty for them the said Goodell, Trask & 
Company, their heirs and assigns, to drain and carry off the 
water from their said factory, in the same quantity, and in the 
same manner, which they have heretofore done and now do, 
and not otherwise, through my land, by the way of the said 
canal, without obstruction, hindrance or molestation.” 

The judge ruled, that by virtue of these deeds the respond- 
ents had no right to flow the complainant’s land any higher 
than up to the lower end of the canal or tail race of said 
company, as it was in January 1817. A verdict was returned 
for the complainant, and the respondents alleged exceptions 
to said ruling. 

Bacon & Miles, for the respondents. 

EF. Clarke, for the complainant. 

Hvussarp, J. The complainant is the owner of the land 
alleged to be flowed, and the respondents are the owners of 
a mill and dam erected on the land and privilege below the 
complainant’s land. The flowing, as alleged, is admitted 
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by the respondents, and they justify under deeds from Joshua 
Wait, and Joshua and John Wait, from whom also the com- 
plainant deduces his title; and the rights of the respective 
parties are to be determined by the construction of the deeds 
under which the respondents claim the right to flow. 

The first deed of Joshua Wait, bearing date January Ist 
1817, was made to Asa Goodell and others who were the 
owners of a mill privilege on the land lying on the river 
above Wait’s land. After releasing all claims for damages in 
consequence of their opening a canal through his Jand to let 
off the water from their mill, and for occupying it, he released 
and quitclaimed to them a privilege and free liberty for them, 
the said Goodell and others, their heirs and assigns, to drain 
and carry off the water from their said factory, in the same 
quantity, and in the same manner, which they had theretofore 
done, and then did, and not otherwise, through his land, by the 
way of the said canal, without obstruction, hindrance or mo- 
lestation. Afterwards, David Wilkinson and others, having 
purchased of David P. Chase a piece of land and a mill privi- 
lege on the river below Wait’s land, wished to use it; but, in 
erecting a dam for the purpose, the water would be thrown 
back upon the Wait land; and they therefore purchased of 
Joshua Wait, and of John Wait who had become an owner 
with Joshua, the right to flow on to their land. This right 
was to flow the Wait land, by erecting their dam of such height 
and dimensions as to set back the water on to the land, 
in such a way and manner as not to obstruct or interfere with 
the right which the Goodell Manufacturing Company had to 
drain and carry off the water from their factory through the 
land ; and, in the language of the deed, it was meant and 
intended to grant, bargain and sell unto the said David Wil- 
kinson and cihers, the right and liberty to use and occupy 
any of the grantors’ land, by flowing the same by a dam 
erected on the Wait farm, “of sufficient height to flow back 
the river to the tail race or canal”? in which the water was 
then conveyed through the grantors’ land to the river, from 
the “woollen factory of Goodell and others, without interfering 
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with over the right of the said Goodell Manufacturing Com- 
pany to drain and convey the water from their said factory, as 
it was granted and sold to Asa Goodell and others.” And then 
there was a provision (which is set out at large in the bill of 
exceptions) for the settlement of the damages so caused by 
flowing the grantors’ lands, 

This case depends upon the construction of the said deed 
of Joshua and John Wait to David Wilkinson and others, 
under whom the respondents claim. The respondents con- 
tend that, by the terms of that deed, they may flow to any 
height that does not interfere with the grant to Goodell and 
others to draw the water freely through the canal; and that 
the words, which mention the tail race or canal, are words of 
description merely, and do not limit the height to which the 
respondents may flow. 

In construing this deed, the whole clause containing the 
grant is to be taken together; and thus considering it, we are 
of opinion that it is not a right to flow to any height that 
will not obstruct or interfere with the right granted to Good- 
ell and others, but that it is a definite grant, and is limited 
precisely ¢o the tail race or canal from the Goodell iills, and 
that it does not extend beyond that, though it might not in- 
terfere with the prior grant. 

The object of the grantors was, evidently, to prevent dis- 
pute in relation to the respective rights granted to the differ- 
ent parties; and to accomplish this, the right to raise the 
water is restricted to the mouth of the tail race or canal; and 
going no further than that, no interference could arise — the 
rights of the Goodell Company not being affected; and the 
new created rights being defined. 

It is not important to determine whether the Waits them- 
selves could flow the water above the mouth of the canal. 
The question in this case is this: Was such a grant made to 
Wilkinson and others? And we are of opinion that it was 
not. 

This construction given to the deed is strengthened by the 
provision contained in it respecting the compensation to be 
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made for the damages arising from flowing the land, which 


were to be settled by Mr. Sibley, or, in case of his not serv- 
ing, by three discreet persons to be agreed upon by the par- 
ties. We may presume that this claim was settled in some 
way, at or near the time, or that the right to damages was 
waived. 

It does not appear, in the facts before us, at what time the 
respondents raised their dam. Supposing it has been done 
within three years, (Rev. Sts. c. 116, ¢ 4,) and in consequence 
of it the flowing has been increased to the height of seven- 
teen inches; then it would seem that the complainant, or 
those under whom he claims, have received no compensation 
for such flowing. But however that may be, as the right 
was not granted by the deed under which the respondents 
claim, the exceptions are overruled, and the cause is remitted 
to the court of common pleas for further proceedings. 


Tue Dapmun Manvuracturine Company vs. I'he WorcesTER 
Murvat Fire Insurance Company. 
ALEXANDER De Wirt & others vs. THE Same. 


A manufacturing corporation caused insurance against loss by ftre to be effected by 
an insurance company, subject to a rule or by-law of the company, which provided 
- that the alienation, in any way, of any property insured by them, should ipso facto 
make void the policy, unless notice of the alienation should be given to their 
secretary, and an assignment made of the policy to the new owner of the prop- 
erty, within sixty days after the alienation: ‘The corporation afterwards conveyed 
the insured property to A. in trust for the benefit of their creditors, part of whom 
were preferred; but did not assign the policy to A.:; The insured property was 
afterwards sold, by order of a court of equity, for whom it might concern, and A. 
gave a quitclaim deed thereof to B., but the deed was not executed by the corpo 
ration, nor was the policy then assigned to B.: The insured property was after 
wards destroyed by fire, and the corporation assigned the policy,to B., who gave 
notice thereof to the secretary of the insurance company, within sixty days from 
the execution of A.’s said deed to him: Two actions were brought on the policy ; 
one in the name of the corporation, and another in the name of B. Held, that 
the conveyance to A., by the corporation, was an alienation of the insured prop- 
erty, within the meaning of the policy, and that the corporation could not avoid 
that conveyance, and fall back upon their original title, by averring that the con- 
meyance was void ugainst their creditors, by force of the insolvent laws of 1836 
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aud 1838; that A’s deed to B. conveyed the whole estate in the insured premises, 
and that the corporation thenceforth had nothing at risk in said premises, at the 
time of the loss. Held also, that the provision in the rule or by-law of the 
insurance company, as to assignment of policies, related only to assignments 
before a loss, and that an assignment after a loss would not enable the assignee 
to maintain an action on a policy, in his own name. Held further, that neither of 
the actions could be maintained. 


‘THESE were actions of assumpsit on a policy of insurance, 
dated December 11th 1840, by which the defendants caused 
the Dadmun Manufacturing Company to be insured against 
loss or damage by fire, for seven years, (under the conditions 
and limitations expressed in the defendants’ rules or by-laws 
annexed to the policy,) ‘the sum of $2150 on their boarding 
house, on their furniture in said house, and on their barn,” 
situate in Templeton. The cases were submitted to the court 
on an agreed statement of the following facts : 

The defendants effected insurance, as stated in the plain- 
tiffs’ declarations. On the'17th of August 1843, the Dadmun 
Manufacturing Company, a corporation established by Sz. 
1836, c. 26, by a deed of that date, granted, conveyed and 
assigned the property insured by the policy declared on in 
these actions, together with other property, to Charles E. 
Dadmun, Charles Church and Thomas Lord, in trust for the 
benefit of the assignors’ creditors, with a provision that said 
property should be sold by the grantees, and the proceeds 
thereof applied, first, to the payment of certain creditors in 
full; secondly, to pay the residue of the proceeds equally to 
certain creditors who should become parties to said deed of 
grant and assignment within 300 days; and thirdly, to pay 
‘over the surplus, if any, to the assignors. ‘The creditors, who 
became parties to said deed of trust, released the Dadmun 
Manufacturing Company from all claims and demands, with 
a proviso, that if the property assigned should fail to pay and 
discharge in full all the claims of said creditors, then each of 
said creditors should have a legal and equitable claim against 
the said company for any and all sums justly due to said cred-. 
itors, in the same manner as if said release had not been 
‘nserted in the deed. 


SEPTEMBER TERM 1846. 431 
Dadmun Manuf. Co. & others v. Worcester Mutual Fire Ins. Co. 


The said company did not make any assignment of said 
policy of insurance, at the time of executing the aforesaid 
deed. Afterwards, Josiah Howe of New York, a creditor of 
the said company, filed a ball in equity, in the circuit court 
of the United States for the first circuit, to set aside the afore- 
said deed of trust. During the pendency of that bill, Alex- 
ander De Witt, Francis Skinner and Dexter A. Jones, the 
plaintiffs in the second of these actions, (for whose use the 
first of these actions is brought,) became purchasers of most 
of the claims against the said company. Such proceedings 
were subsequently had, that a decree was passed, in said suit 
in equity, that the property conveyed by the aforesaid deed 
of trust should be sold by a master, for the benefit of whom 
it might concern ; and under this decree a sale was made of 
said insured property, at auction, in August 1844, and said 
De Witt, Skinner and Jones became the purchasers thereof, 
but did not receive a conveyance thereof till the 23d of 
March 1845, when a quitclaim deed was made to them by 
said Dadmun, Church and Lord, but was not executed by the 
said company. Said policy of insurance was not assigned to 
said De Witt, Skinner and Jones, when the last mentioned 
deed was executed. 

The insured buildings and furniture were destroyed by fire 
on the 24th of April 1845, and said De Witt, Skinner and 
Jones gave notice of the loss, within sixty days thereafter, to 
the defendants’ directors ; and this action was brought within 
thirty days after the directors made their determination not to 
pay the loss. 

Subsequently to the loss by fire, but within sixty days from 
the execution of said deed of March 23d 1845, the Dadmun 
Manufacturing Company made an assignment of said policy 
of insurance to said De Witt, Skinner and Jones, who there- 
upon, within sixty days from the execution of said deed, 
gave notice, to the defendauts’ secretary, of said alienation of 
the insured property, and of the assignment of said policy. 
Said assignment was not recorded in the defendants’ books, 
but was offered, by said De Witt, Skinner and Jones, fos 
record. 
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It is not contended by the defendants that there has been 
any omission to comply with their rules, which are annexed 
to the policy, other than the tenth rule, which is in these 
words: ‘ Art. 10. The alienation, in any way, of any property 
insured by this company, shall zpso facto make void the policy, 
unless notice of the alienation is given to the secretary, and 
an assignment made of the policy to the new owner of the 
property, within sixty days after the alienation; said assign- 
ment to be recorded on the back of the policy, in the com- 
pany’s book; but the directors may receive a reasonable 
excuse for delaying the recording of the assignment longer 
than sixty days. But on the death of any person holding a 
policy in this company, said policy shall continue to attach 
to the buildings insured by it in the same way and under the 
same regulations as if the original owner was alive, and the 
benefits of it shall belong to the legal owner of the building 
so insured, he being subject to all the liabilities of the origi- 
nal owner.” 

The property conveyed in trust to Dadmun, Church and 
Lord, on the 17th of August 1843, was more than sufficient 
to pay in full all the claims of the creditors preferred in the 
deed of trust, and also all the claims of the other creditors 
who became parties thereto. } 

Judgment to be rendered for either of the plaintiffs, or for 
the defendants, according to the direction of the court. 

Bowman, for the plaintiffs. The assignment by the plain- 
tiffs to Dadmun, Church and Lord, in 1843, was void by St. 
1836, c. 238, $$ 3, 11, and St. 1838, c. 163, $¢ 12, 13, which 
prohibit preferences in assignments for the benefit of creditors. 
It is said by the court, in Perry v. Holden, 22 Pick. 275, and 
Henshaw v. Sumner, 23 Pick. 452, that one great object and 
purpose of Sz. 1836 was, to discourage preferences amongst 
zreditors, and to insure an equal distribution of the debtor’s 
property. See also Staines v. Wainwright, 6 Bing. N. R. 
174, and 8 Scott, 280. Wheeler v. Russell, 17 Mass. 258. 
That assignment, being void, was not an alienation of the 
insured property, within the defendants’ tenth rule or by-law. 
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But if this assignment was not void, yet it was not an aliena- 
tion, within that by-law, because the conveyance was in trust, 
with a resulting trust to the plaintiffs. The creditors, who 
executed the assignment, did not release their claims, and 
there was a surplus left in the assignees’ hands, after all the 
creditors who became parties to the assignment were paid in 
full. ‘The plaintiffs had an insurable interest, after they had 
made the assignment. Lazarus v. Commonwealth Ins. Co. 
5 Pick. 81, and 19 Pick. 94. Strong v. Manufacturers Ins. 
Co. 10 Pick. 43. Higginson v. Dall, 13 Mass. 101. Stet- 
son v. Mass. Mutual Fire Ins. Co. 4 Mass. 330. 

The quitclaim deed to De Witt, Skinner and Jones was 
not an alienation by the plaintiffs. ‘They did not execute 
it; and its effect was to remit the property to its former 
owners. But if it was an alienation, yet the policy remained 
in force sixty days; and a policy may be assigned after a loss. 
Brichta v. N. York Lafayette Ins. Co. 2 Hall, 372. See 
Jackson v. Mass. Mutual Fire Ins. Co, 23 Pick. 423. 
Wakefield v. Martin, 3 Mass. 558. Curry v. Commonwealth 
Ins. Co. 10 Pick. 540. 

C. Allen, for the defendants. The policy was avoided, as 
to the Dadmun Manufacturing Company, by the assignment 
of August 17th 1843. Ist. Because the company parted with 
all their insurable interest in the insured premises. In no 
event was the property to go back to the company; but only 
the surplus of the proceeds thereof. That assignment was 
not void by Sts. 1836 and 1838, but only voidable by cred- 
itors; and the company cannot allege its invalidity. Carroll 
v. Boston Marine Ins. Co. 8 Mass. 515. 2d. Because the 
assignment was contrary to the contract of insurance, which 
was made subject to the defendants’ tenth by-law, which pro- 
vides that ‘‘ the alienation, 7 any way, shall ipso facto make 
void the policy.” 

The policy is void as to Alexander De Witt and others,. 
by the alienation subsequently to the assignment of August 
1843, namely, by the sale at auction by the master, in August 
1844. The deed to De Witt and others was made in March 
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1845, and they had no interest in the insured property at the 
time of the loss. Wéalson v. Hill, 3 Met. 66. Gordon v. 
Mass. Fire § Marine Ins. Co. 2 Pick. 249. Locke v. North 
American Ins. Co. 13 Mass. 61. tna Fire Ins. Co. v. 
Tyler, 16 Wend. 397. 

Hartshorn, in reply. Perhaps the second of these actions 
cannot be maintained. But the first may be, because the 
word “alienation,” in the defendants’ by-law, means an entire 
disposal of the property, so that nothing remains in the 
assignor, which is the subject of insurance. Much was left 
in the assignors, in this case, even allowing the assignment to 
be valid. But it was void; for a corporation is as much a 
“debtor,” within St. 1836, c. 238, as an individual, and may, 
by its proper officer or agent, make the oath required by that 
statute. Cooper Eq. Pl. 17. Flint v. Clinton Co. 12 
N. Hamp. 430. 

Hussarp, J. It isa fundamental principle of the law of 
insurance, that the assured must have something at risk at 
the time of the loss, to entitle him to recover. Otherwise, 
wager policies would constantly be made, and gambling 
would be carried on, under the name of insurance. 

The facts in this case are, that the assured, being embar- 
rassed, assigned their property, including the premises insured, 
to Dadmnn, Church and Lord, as trustees, to sell the same 
and pay the debts secured by the assignment; and the deed 
of assignment contained only a qualified release of the 
assignors. 'This deed, it is now said by the plaintiffs, was 
fraudulent and void against creditors, by force of the statutes 
of 1836 and 1838. However that may be, it does not lie 
with the assignors to aver their fraud in making that deed, in 
order to avoid the title made by them under it, and thus be 
allowed to fall back upon their former title. Carroll v. 
Boston Marine Ins. Co. 8 Mass. 515. 

The insured property was sold at auction, in August 1844, 
under an interlocutory decree of the circuit court of the 
United States, for a valuable consideration, to De Witt, Skin- 
ner and Jones, who had bought up the greater part of the 


SEPTEMBER TERM 1846. A35 


Dadmun Manuf. Co. & others v. Worcester Mutual Fire Ins. Co. 


debts against the assignors, after the bill in equity was filed 
against the assignors and assignees, by a creditor who was 
not a party to the assignment; and the assignees afterwards 
executed a deed to said De Witt and others, pursuant to such 
decree. And we are of opinion that this deed conveyed the 
whole estate to the purchasers, with the knowledge and con- 
sent of the assignors, who are plaintiffs in the first of these 
actions; and that, by reason thereof, there remained in them 
no longer any legal or equitable estate, and that they had 
nothing at risk in the insured premises. 

But no notice of that conveyance was given to the defend- 
ants, nor did any assignment of the policy take place within 
sixty days thereafter. This was a violation of the tenth 
rule or by-law of the defendants, of which they may avail 
themselves. It is said that this conveyance was in trust to 
pay debts which the property was more than sufficient to 
cover. But this fact does not alter the character of the con- 
veyance, nor make it less an alienation. A payment of those 
debts by the assignors themselves would not have revested 
the estate in them. ‘To produce this effect, a conveyance 
from their grantees would have been necessary. But no such 
payment took place. Other creditors came in, and a public 
sale was made, which took away any equitable interest which 
the assignors had in the estate. 

_ The assignment of the policy, after the loss, and within 
sixty days from the conveyance, does not bear upon the case. 
The provisions of the defendants’ tenth rule or by-law relate 
to assignments before a loss, and when the insurers have a 
right to know, and an interest in knowing, for what persons 
they stand as insurers; and for their protection in this respect, 
that rule was made. But after a loss, the rights and duties 
of the parties are changed. ‘The policy is then a mere chose 
in action, and may be assigned, like any other chose in action, 
and a suit may be maintained thereon, for the benefit of the 
assignee, in the name of the insured. But the plaintiffs in 
the first of these actions had parted with the insured property, 
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before the loss, without giving the required notice; and at 
the time of the loss they had nothing at risk. 
Judgments in both actions for the defendants. 


CuarK Howuman vs. WILLIAM SIGOURNEY. 


Under the Rev. Sts. c. 85, § 13, an appeal lies from the judgment of a justice of the 
peace, rendered upon a default, as well as from a judgment rendered after trial 
on an issue joined by the parties. 

It seems, that the rules of the court of common pleas, established at July term 1837, 
respecting specifications of defence, do not apply to cases of appeal from a justice 
of the peace. 


Assumpsit on the money counts. The action was com- 
menced before a justice of the peace on the 10th of February 
1845. The parties appeared before the justice, and the de- 
fendant allowed himself to be defaulted. Judgment was ren- 
dered for the plaintiff, upon the default. From that judgment 
the defendant appealed. The appeal was allowed by the 
justice, and was entered at the June term of the court of com- 
mon pleas, in 1845, when an appearance was entered for the 
plaintiff. At the December term 1845, held by Merrick, J. 
the plaintiff filed a motion that the appeal should be dismissed, 
because it did not appear, by the copy of the justice’s rec- 
ord, that any plea was made, or issue joined, in the justice’s 
court, but it did appear that judgment was rendered upon the 
default of the defendant, from which the defendant had no 
right of appeal. The judge overruled this motion, and directed 
the parties to plead. The defendant then pleaded the general 
issue, but filed no specification of defence. Issue was joined 
on the defendant’s plea, and the trial proceeded. 

The plaintiff produced a note for $19, signed by the de- 
fendant, dated November 21st 1838, payable to Joseph Griggs, 
or order, on demand, and indorsed by said Griggs in blank. 
On the back of the note was indorsed, in the defendant’s 
hand writing, a payment of $12, dated February 12th 1839. 


SEPTEMBER TERM 1846. A37 


Holman v. Sigourney. 


It appeared, by evidence introduced by the defendant, that 
immediately after the payment of the $19 by him, said Griggs 
delivered the note to Peter Marble, in part payment for work, 
but did not.indorse it, until he indorsed it to the plaintiff 
about a year and a-half before the trial. 

The defendant offered evidence tending to show payment 
of the note by Marble to Griggs, at the request of the defend- 
ant, in February 1839; and also evidence tending to show 
payment to Marble, anda release of the note by him, prior to 
the indorsement thereof by Griggs. The plaintiff objected to - 
the admission of this evidence. The judge overruled the 
objection, and a verdict was returned for the defendant. The 
plaintiff alleged exceptions to the rulings and decisions of the 
judge. | 

G. Parker, for the plaintiff. The appeal should have been 
dismissed ; for no appeal lies from a default, when an issur: 
has not been joined. Sts. 1783, c. 42, $ 6; 18038, c. 154, 
$5. 6 Dane Ab. 447. See also Wetherbee v. Johnson, 14 
Mass. 420. Murdock’s case, 7 Pick. 321. Cushing v. Field, 
9 Met. 180. If the Rev. Sts. c. 82, $ 6, and c. 85, $ 13, have 
altered the law, in any case, that alteration does not apply to 
the case at bar. The defendant is not ‘aggrieved by the 
judgment’’ which was rendered against him, by his own 
consent, on default. 

Since S¢. 1836, c. 273, the evidence of payment, which 
‘was not admitted, was not admissible ; as there was no speci- 
fication of defence. No issue was joined before the justice ; 
and the plea in the court of common pleas should be treated 
as if the action had been commenced there. 

By the 41st of the rules of that court, established at July 
term 1837, ‘“‘in all civil actions, the defendant shall not be 
allowed to give in evidence any specific and substantive mat- 
ter of discharge or avoidance of the action, unless he shall 
have filed a statement in writing, setting forth substantially 
the matter of his defence; such statement to be filed at the 
same time with the plea, unless the court shall, for sufficient 
cause shown, allow it to be filed afterwards.”’ 

37 * 
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Bacon, for the defendant. By the Rev. Sts. c. 85, $ 13, an 
appeal lies from a justice’s judgment, though no issue is 
joined, and though the defendant is defaulted. So of an ap- 
peal from the court of common pleas, under Rev. Sts. ¢. 82, 
§ 6. (See commissioners’ notes on this subject. ) 

The objection to the admission of evidence of payment, 
under the general issue, without a specification of defence, is 
not open to the defendant. The exceptions do not show that 
the objection at the trial was made on this ground. Besides; 
the rules of the court of common pleas do not require a spe- 
cification of defence in cases appealed from a justice. 

As the note was dishonored before it was indorsed to the 
plaintiff, all defences were open to the defendant, which would 
have availed him against an action in the name of Griggs. 

Dewey, J. The right of appeal from a judgment of a jus- 
tice of the peace to the court of common pleas must always 
depend upon, and be regulated by, the existing statute law. 
The St. of 1783, c. 42, § 6, provided that any party aggrieved 
at the judgment of any justice of the peace in a civil action, 
where both parties had appeared and pleaded, might appeal 
therefrom to the next court of common pleas. This statute 
remained in force, and regulated the right of appeal from 
justices, until the period of enacting the revised statutes, by 
force of which, (¢. 85, $ 13,) new provisions were introduced. 

The original right of appeal, it will be perceived, was con- 
fined to cases where an issue had been joined. ‘The pro- 
vision as to an appeal from the common pleas to the supreme 
judicial court had been less uniform. By St. 1782, c¢. 11, $2, 
any party aggrieved by a judgment of the court of common 
pleas, might appeal, as well where no issue had been joined, 
as where the parties had appeared and pleaded. Such con- 
tinued to be the law as to appeals from the common pleas, 
until the passing of St. 1803, c. 154, by which it was enacted 
($ 5,) that no appeal should thereafter be allowed from any 
judgment rendered in any court of common pleas on default. 
The St. of 1811, c. 33, establishing circuit courts of common 
pleas and repealing the statutes creating county courts, also 
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confined the right of appeal to cases where an issue had been 
joined; as did also the St. of 1820, c. 79, establishing the 
present court of common pleas. 

Such was the law in relation to appeals, at the time of the 

enacting of the revised statutes. The commissioners for re- 
vising the statutes recommended expunging the clause in the 
foregoing statutes, confining the right of appeal to cases in 
which issue had been joined, as well in reference to appeals 
from justices of the peace, as from the court of common 
pleas. Commissioners’ notes to c. 82, $ 6,and c.85,$ 12. The 
legislature adopted this recommendation, and the words ‘in 
which any issue has been joined ”’ were stricken out, in both 
cases. The effect of this change in the statutes has been to 
confer the right of appeal on a party aggrieved by a judgment 
of a justice of the peace, as well upon a default as upon an 
issue joined by the parties. The judgment upon ‘a default 
may be for a sum too large, or too small, or may be rendered 
for causes of action not embraced in the count; which judg- 
ment may be the proper subject of complaint by an aggrieved 
party, and may be corrected upon an appeal, if seasonably 
taken. 

Supposing the present appeal to be well taken, the plaintiff 
then insists that the defendant could not avail himself of the 
proposed defence to the action, by reason of his omission to 
file a specification of the defence at the time of filing the plea 

of the general issue, as is required by the general rules of 
practice established by the court of common pleas. It seems 
to us that this point is not open to the plaintiff, as the objec- 
tion does not appear to have been distinctly raised on the trial 
in the court of common pleas. If it be so, however, we should 
be strongly inclined to the opinion that the rule referred to 
does not apply to cases brought before that court by appeal 
from a justice of the peace. In many cases the rule could not 
be applied, as the pleadings might have been filed before the 
justice. We think, therefore, that this objection, now taken 
by the plaintiff, must be overruled. 

The remaining question, arising upon the admission of 
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evidence tending to show a payment of the demand, seems to 
present no difficulty. The defendant attempted to show such 
payment to have been made while the note was in the hands 
of a prior holder, and after it was due. 'The evidence was 
competent, and its sufficiency was a question for the jury. 
Exceptions overruled 


| 


Dantet T.. Futuer vs. Naruyanre, P. P. Brown & another. 


A special agreement was made by A. and B., that A. should work for B., and that, if 
he should be dissatisfied and wish to leave the service, he would give B. four 
weeks’ notice, and work for him four weeks after the notice, and then receive his 
pay: After A. had begun to work under this agreement, he became sick and un- 
able to work, and left B. without giving four weeks’ notice, and remained sick for 
several weeks. Held, that this agreement as to notice applied to a voluntary leay- 
ing of the service by A., and not to a leaving by reason of his sickness and inabil- 
ity to continue therein; and that he was entitled to recover a proper compensa- 
tion for the work which he had done. 


Assumpsir for work and labor. At the trial in the court of 
common pleas, before Merrick, J. the defendants admitted 
that the work was done for them by the plaintiff, and their 
defence was, that it was done under a special contract, by 
which the plaintiff agreed that if he should be dissatisfied and 
wish to leave, he would give the defendants four weeks’ 
notice, and work four weeks afterwards, and then receive his 
pay ; that the plaintiff left the defendants, without giving 
such notice; and that the damages caused by his so leaving 
were more than the work done by him was worth. 

The plaintiff introduced evidence tending to show (among 
other things) that he was sick when he quitted work, and re- 
mained sick and unable to labor for several weeks. 

The judge instructed the jury, ‘that if they were satisfied 
that the plaintiff was sick when he quitted work, and was 
unable to continue working by reason of sickness, he was 
“ystified in leaving without notice, and was entitled to recover 
his wages, without deduction for damages.” 

A verdict was returned for the plaintiff, and the defendants 
alleged exceptions to the instructions given to the jury. 
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Hartshorn, for the defendants, cited Story on Con. $ 668. 
Story on Bailm. (2d ed.) $$ 36,37. Hunt v. Otis Co. 4 Met. 
464. Beebe v. Johnson, 19 Wend. 502. Mill Dam Foun- 
dery v. Hovey, 21 Pick. 431, 441. Beatson v. Schank, 3 
East, 247. Shubrick v. Salmond, 3 Bur. 1637: 

E.. Fuller, for the plaintiff, cited Dickey v. Linscott, 7 Shep- 
ley, 453. 

Dewey, J. The plaintiff has performed valuable services 
for the defendants, in personal labor, and is entitled to recover 
a reasonable compensation therefor, unless he is barred of that 
right by reason of certain stipulations entered into by him at 
the time he went into the service of the defendants. This 
agreement was to this effect; “‘ that if the plaintiff was dis- 
satisfied and wished to leave, he was to give the defendants 
four weeks’ notice before leaving.”’ 

The plaintiff insists that there was on his part no violation 
of that stipulation, giving it its legal effect and proper con- 
struction; that the agreement not to leave without four 
weeks’ previous notice, had reference to a voluntary with- 
drawing, or abandonment of the service of the defendants, 
and that an inability occasioned through a visitation of Prov- 
idence, such as an inability by reason of sickness which should 
absolutely disqualify the party for performing the stipulated 
duties, would justify his leaving without giving the four weeks’ 


_ notice previous to leaving, and that he might recover a proper 


compensation for the services actually performed, notwithstand- 
ing such stipulation. This view, we think, is a correct and 
sound one. When limited to contracts for personal services, 
it is entirely reasonable, and must be taken as a part of the 
stipulation. 

The cases of Stark v. Parker, 2 Pick. 267, and Olmstead 
v. Beale, 19 Pick. 528, and others of the same class, where 
leaving the service of the employer has been held to occasion 
a forfeiture of all wages for previous service, have been cases 
of voluntary withdrawing, in violation of contract. 

The stipulation of notice, in the case before us, had refer- 
ence to such voluntary withdrawing, and not to the case of 
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sickness incapacitating the party from continuing to labor. 
The defence, thereforc, cannot prevail. 

No question was raised before us as to the amount to be 
recovered for the services actually performed ; whether it was 
to be at the rate per month stipulated for the entire period, or 
for a proper compensation for the time, taking into considera- 
tion the contract for the whole period, and the relative value 
of the labor for that part of it in which the plaintiff was in 
the service of the defendants; and we express no opinion 
upon that point. Exceptions overruled. 


Lutruer A. May vs. InuapriTtants oF PRINCETON. 


Tn an action on the Rev. Sts. c. 25, § 22, to recover damages for an injury caused by 
a defect in a highway, it is not necessary, in order to enable the plaintiff to give 
evidence that he was in the exercise of ordinary care when the injury was received, 
that his declaration should aver that fact. Such evidence is admissible, if the 
declaration avers that the injury was caused by reason of the defect in the 
highway. 

T'HIs was an action of trespass upon the case, on the Rev. 
Sts. c. 25, $ 22, to recover damages alleged to have been 
occasioned to the plaintiff by an incumbrance in a highway 
which the defendants were by law obliged to repair. The 
declaration averred that said highway, on the 14th of March 
1844, and for the space of twenty four hours next preceding, 
was defective, unsafe, and out of repair, and dangerous to 
travellers, by reason of being blocked up and obstructed by 
snow ; of which defects and want of repair, the defendants, 
before that day, had reasonable notice; “and the plaintiff, on 
said 14th of March, was passing and travelling in and upon 
said highway, with his team employed to transport the mail 
on said highway, and by reason of the defects and want of 
repair aforesaid, one of his horses was severely corked, 
receiving a deep wound in one of the hind legs, and suffered 
great injury; and the plaintiff was thereby hindered and 
detained for a long space of time, and was put to great cost 
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and expense, in care and attention to said wound, and was 
wholly deprived of the valuable services of said horse, fcr a 
long space of time.” 

At the trial in the court of common pleas, before Werrick, J. 
the plaintiff offered evidence tending to show that he was 
travelling in a proper manner, and in the exercise of ordinary 
care and diligence, at the time of the alleged accident. The 
defendants objected to the admission of this evidence, on the 
ground that there was no allegation of these facts in the 
plaintiff’s declaration. This objection was overruled, and the 
evidence was admitted. The jury found a verdict for the 
plaintiff, and the defendants alleged exceptions to the admis- 
sion of this evidence. 

Bacon, for the defendants. Whatever is to be proved 
must be alleged. 1 Chit. Pl. (Perkins’s ed.) 254. Drowne 
v. Stimpson, 2 Mass. 441. ‘The plaintiff’s declaration does 
not allege that he was in the exercise of ordinary care when 
the alleged injury occurred to him. But under the statute on 
which the action is brought, the plaintiff must prove, and the 
burden is on him to prove, ordinary care. Smith v. Smith, 
2 Pick. 621. Lane v. Crombie, 12 Pick. 177. Thompson 
v. Bridgewater, 7 Pick. 188. Howard v. North Bridgewater, 
16 Pick. 189. Adams v. Carlisle, 21 Pick. 146. 

N. Wood, for the plaintiff. The allegation that the injury 
was caused “by reason of the defects and want of repair” 


of the highway, is, in legal effect, an allegation that the 


plaintiff was using ordinary care; and proof according to the 
legal effect of an allegation is admissible and _ sufficient. 
Hastings v. Lovering, 2 Pick. 214. Lent v. Padelford, 10 
Mass. 235. ‘The precedents do not contain the allegation of 
ordinary care. ‘The case of Worster v. Canal Bridge, 16 
Pick. 541, was contested on all points; but this exception 
was not there taken. And there was no more necessity to 
make this allegation in the present case, than to allege that 
the horse was gentle and the harness strong. 

Suaw, C. J. In an action upon the case against a town, 
on the statute, the defendants objected to the admission of 
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evidence tending to show that the plaintiff was driving with 
due care, because there was no specific averment to that effect 
in the declaration. Undoubtedly the rule of law is a sound 
one, that the probata must conform to the allegata, and that 
evidence cannot be given of facts not alleged. But the mode 
of averment is regulated by judicial practice, generally too 
well settled to be called in question. Under a count for 
money had and received, for instance, a great variety of facts 


may be given in evidence, of which the declaration gives no 


intimation. 

In the present case, the court are of opinion, that the dec- 
laration is sufficient to admit the proof offered. ‘To main- 
tain this action, the plaintiff is bound to prove affirmatively, 
not only that the highway was defective, but that his loss 
was caused by that defect. 'The per quod is of the essence 
of the charge, and must be strictly proved. ‘Though the 
highway be ever so defective, if the plaintiff has suffered no 
loss by reason of such defect, he has no cause of action. 
Lane v. Crombie, 12 Pick. 177. Smith v. Smith, 2 Pick. 621. 

When a traveller on the highway has broken down, it is 
obvious that this may be attributed to either one of two 
causes ; viz. his own negligence, or the defect in the high- 
way. Proof, which negatives the one, tends to establish the 
other, as the true and sole cause. ‘This is the ground of the 
decisions, cited in the argument, to prove, as they do most 
fully, that the plaintiff must show that he was driving with 
due care. It is to negative carelessness, and prove that the 
accident was occasioned exclusively by the defect in the 
highway. The plaintiff therefore may give affirmative 
proof that he was driving with due care, because it establishes 
his main averment, and the one on which his right of action 
must rest, namely, that his loss was occasioned by reason of 
the defect in the highway. Even if this were an irregularity 
and defect in the declaration, we think it would be within 
the authority of that class of decisions, in which it has been 
held, that a case, if defectively stated, is aided by. verdist, 
because the court will presume that the requisite proof to 
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support the case was given at the trial. Worster v. Canal 
Bridge, 16 Pick. 541. If no sufficient case is stated in the 
declaration, the defendant has his remedy in a demurrer, or 
motion in arrest of judgment, and not by excepting to evi- 
dence. Exceptions overruled. 


Isaac Gatuiup, Administrator vs. THomas Gat.Lup 2p. 


An action brought by one who is appointed, in this State, administrator of the 
estate of an inhabitant of another State, within twenty years from the death of 
such inhabitant, is not barred by the statute of limitations, if it is commenced 
within two years after the first appointment of such administrator. 


Assumpsit on the defendant’s promissory note for $331.73, 
dated at Sterling, (Connecticut,) October 3d 1834, payable on 
demand, with interest, to the plaintiff’s intestate, or his order. 
Writ dated May 17th 1845. The parties submitted the case 
to the court on the following statement of facts: 

*‘'The note declared on was given to Joseph Gallup, who, 
at the date thereof, resided in Connecticut, where he contin- 
ued to reside till his death in December 1837, and where the 
plaintiff was appointed administrator of his estate in April 1838. 
On the 26th of April 1839, the sum of $240 was paid to the 
plaintiff, in Connecticut, as such administrator, by an agent 


_ of the defendant, and was indorsed on said note. In Septem- 


ber 1839, a settlement and division, in part, of the property 
of said Joseph, was made,:and the other heirs quitclaimed and 
assigned to the plaintiff and Elisha Gallup all their interest 
in certain uncollected notes and demands, including the note 
now in suit. On the 15th of April 1845, the plaintiff peti- 
tioned the judge of probate for the county of Worcester to 
be appointed administrator of the said Joseph’s estate, and 
was duly appointed such administrator on the 6th of May 
following, and accepted the trust and gave bonds accordingly. 
No ‘etters of administration on said Joseph’s estate had ever 
been previously granted in Massachusetts.” 
VOL. XI. | 38 
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J. C. B. Davis, for the plaintiff. The sole question in 
this case is, whether the action is barred by the statute of 
limitations. By Rev. Sts. c. 120, $ 10, if any person, entitled 
to bring, or liable to, an action, shall die before the expiration 
of the time limited, by said chapter, for the bringing of an 
action, ‘‘or within thirty days after the expiration of said 
time, and if the cause of action does by law survive, the 
action may be commenced by or against the executor or ad- 
ministrator of the deceased person, at any time within two — 
years after the grant of letters testamentary or of administra- 
tion, and not afterwards, if barred by the provisions of this 
chapter.”” By the decease of a promisee, either before the 
statute bars an action on his claim, or within thirty days after 
it would have been barred if he had lived, the operation of 
the statute ceases, and a new period commences, within which 
he may maintain an action. ‘The letters of administration, 
mentioned in the statute, must be given to a person who can 
sue the intestate’s demand ; that is, they must be given by a 
probate court in this Commonwealth. Murray v. Hast India 
Co. 5 Barn. & Ald. 204. Hobart v. Connecticut Turnpike 
Co. 15 Connect. 145. Goodwin v. Jones, 3 Mass. 514. And 
these letters may issue at any time within twenty years from 
the death of the intestate. Rev. Sts. c. 64, $ 18. 

F.. H. Dewey, forthe defendant. This action cannot be 
maintained, unless the plaintiff shows that it is not within 
the Rev. Sts. c. 120, $ 1, barring actions of assumpsit, &c. 
that are not commenced within six years next after the cause 
of action accrues. More than six years had elapsed, after 
the date of the note, before letters of administration were 
taken by the plaintiff. And as administration may be granted 
at any time within twenty years from the death of an intes- 
tate, it follows from the plaintiff’s construction of the statute 
of limitations, that an action on a note will not be barred 
until twenty eight years have elapsed. 

The plaintiff, in order to avoid the statute bar, should have 
tuken letters of administration within six years from the 
intestate’s death, as was done in the case cited from 5 Barn 
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& Ald. 204. This might have been within a reasonable 
time; and as the plaintiff knew all the facts, his long neglect 
to take administration in this Commonwealth should bar his 
action. See Codman v. Rogers, 10 Pick. 119. Chandler v. 
Chandler, 4 Pick. 78, 81. Huntington v. Brinckerhoff, 10 
Wend. 282. Jackson v. Horton, 3 Caines, 197,205. Heard 
v. Meader, 1 Greenl. 156. Waélcocks v. Huggins, 2 Stra. 
907. Hickman v. Walker, Willes, 27. Wright v. Oakley, 
5 Met. 400, 409. 

Suaw, C. J. The plaintiff sues as administrator of the 
estate of Joseph Gallup, promisee in the note declared on, 
who lived and died in the State of Connecticut. The only 
question, upon the statement of facts, is, whether the action 
is barred by the statute of limitations. It appears, by a com- 
parison of dates, that the promisor lived a little more than 
three years after the date of the note, which was payable‘on 
demand. Clearly, then, the action of the promisee was not 
barred by the six years’ limitation in Rev. Sts. c. 120, $ 1; 
and by § 10, the action may be commenced by the adminis- 
trator of the deceased, at any time within two years after the 
grant of letters of administration. 

This must be construed to be within two years of the grant 
of letters of administration, such as would warrant an admin- 
istrator to sue. Even under the old statute of limitations, 

21 Jac. I. c. 16, it was held that on a note which became due 
to a party after his decease, no right of action accrued till 
administration granted; till there was a party capable of 
suing; and that the statute of limitations began to run at 
that time. Murray v. East India Co. 5 Barn. & Ald. 204. 
The administrator appointed in Connecticut had no author- 
ity to sue here. No right of action accrued to him.  Gtood- 
win v. Jones, 3 Mass. 514. Pond v. Makepeace, 2 Met. 114. 
The present plaintiff was the first administrator appointed in 
this Commonwealth, and he commenced this suit within tw 
years after his appointment. ‘The case is therefore precisely 
within the provisions of the Rev. Sts. c. 120, $ 10, already 
tited. The judge of probate had authority to appoint an 
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administrator when he did; it being within twenty years 
from the decease of the testator. Rev. Sts. c. 64, $$ 3, 13. 

But it is said, that upon this construction of the statute, it 
is possible that a suit may be brought twenty eight years 
after the note becomes due. Be it so. The statute of limi- 
tations cannot be extended by equity. It is a rule of positive 
law, and the only question, in each particular case, is, whether 
it is within the statute. If it is, it is barred; otherwise, it is 
not. The same consequence would have followed, had there © 
been no statute of limitations. 

It may, however, be said, if the statute needs an apology, 
that if, in the supposed possible case, an action may be 
brought twenty eight years after a cause of action accrues, 
this results from a peculiar combination of circumstances, 
which will rarely happen, and that the statute, applied practi- 
cally to the generality of cases as they occur, will work well, 
and do good justice. 

Judgment for the plaintiff. 


Cyrus StrocKkweELL vs. Ira Hunter. 


A demise of the basement rooms of a building of several stories in height, without 
any stipulation, by lessor or lessee, for rebuilding in case of fire or other casualty, 
gives the lessee no interest in the land, though he pays all the rent in advance; ~ 
and if the whole building is destroyed by fire, his interest in the rooms is ter- 
minated. 


Tue defendant was summoned to answer to the plaintiff 
‘in a plea of trespass and ejectment; for that Samuel M. 
Burnside, on the first day of October, in the year-of our Lord 
eighteen hundred and forty one, demised to said Stockwell, 
the plaintiff, ‘the whole of the cellar or basement story under 
the wool store then owned by said Burnside, situate in the 
town of Worcester, on the southerly side of Market Street, so 
called; intending to lease the easterly and westerly cellars 
under the wool store; the said two cellars being the whole of 
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the basement ;’ to hold the same to the said Stockwell for 
the term of five and one half years, in manner following ; the 
westerly cellar or basement five and a half years from the date 
of said lease, and the easterly cellar or basement five and a 
half years from the first day of April then next: By force of 
which demise, the said Stockwell then entered into said de- 
mised premises with the appurtenances, and became possessed 
thereof; and he, being so thereof possessed, the said defendant 
thereafterwards, on the twenty first day of July now last past,” 
(1844,) ‘ with force and arms entered into the westerly cellar 
or basement story aforesaid, which the said Burnside had de- 
mised, as aforesaid, to said Stockwell, in form aforesaid, which 
term is not yet expired, and the said Stockwell, from the said 
westerly cellar or basement, ejected ; and other wrongs com- 
mitted, against the peace, ” &c. 

At the trial in the court of common pleas, before Wash- 
burn, J. the defendant objected to the sufficiency of the 
plaintiff’s declaration, and denied his right under it to 
recover possession of the premises; because, amongst other 
things, it did not allege that said Burnside was the owner of 
the demised premises, nor set forth what the plaintiff sought 
to recover. ‘The judge overruled this objection. 

The plaintiff then read the lease mentioned in his declara- 
tion, which contained no stipulation, either by the lessor or 
lessee, as to rebuilding in case of fire or other casualty, dated Oc- 
tober Ist 1841; and it was admitted that the plaintiff entered 
into the demised premises, and occupied them until they were 
burned, as hereinafter stated. The defendant also admitted that 
the plaintiff had performed all that he was bound, by the lease, 
to perform, and had thereby, in effect, paid the full rent in 
advance. ‘The defendant also admitted (for the purpose of 
the trial) that said Burnside, at the time of his said demise to 
the plaintiff, was the owner of the demised premises. 

It was admitted that the plaintiff, on the 21st of July 1844, 
entered into the premises described in his declaration, and was 
immediately afterwards ousted and ejected therefrom by the 


defendant. 
38 * 
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In the defence, it was stated and admitted that the build- 
ing, of which the demised premises formed a part, was of 
brick, three stories in height above the basement, and that 
each story was occupied by distinct tenants, and that said 
building was burned down, on the 6th of March 1843, “ ex- 
cept some portion of the outer brick walls, which were not 
suitable to repair, so as to make a good building.” 

The defendant introduced a deed made to John Liscom 
and others, by said Burnside, dated November 23d 1843, 
which conveyed to them, in fee, the ground on which the 
said building, that was burned, was erected. 

The plaintiff gave in evidence a copy of a notice, signed by 
himself, and served upon said Liscom and others on the 2d 
of April 1844, stating to them that he held a lease from Burn- 
side, (describing it truly,)and that he did and should claim his 
full right to all the premises therein described, and that if said 
Liscom and others should provide and erect any building upon 
or over the premises described in said lease, he should, at all 
times during the continuance of said lease, claim and main- 
tain his right to use, occupy, enjoy and fully possess all the 
premises contained in said lease, with all the privileges and 
appurtenances thereto belonging, and all the space and di- 
mensions contained in said lease. 

The defendant called witnesses, whose testimony tended to 
prove that, after said building was burned, and before said 
Liscom and others purchased said estate, Liscom had an in- 
terview, by himself and his agent, with the plaintiff, in rela- 
tion to his claim upon the estate, under his lease ; that the 
plaintiff represented that he had no claim upon the land, but 
that his claim was upon said Burnside personally ; that if said 
Liscom would purchase the estate, and put up a building, the 
vlaintiff would make no claim for it, and would improve his 
own estate in the vicinity ; and that said Liscom, in conse- 
quence of his supposing that the plaintiff had no claim, pur- 
chased the estate, when otherwise he would not have done so. 

There was also evidence tending to show that whatever 
representations the plaintiff made to Liscom were made under 
a misapprehension of his legal rights. 
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There was also evidence tending to show that as soon as 
said purchase was made by Liscom and others, Liscom took 
down the brick walls that remained standing, dug the cellar 
two feet deeper, and began the foundation of the present 
building in the autumn of 1843; that the plaintiff was almost 
daily in the immediate vicinity, and saw what was going on, 
but made no objection thereto, nor claim to the building, until 
his said notice on the 2d of April 1844; and that the present 
building, which covers the same ground as the former build- 
ing, and is three stories high, was completed during the 
year 1844. 

The evidence also tended to show that there was a brick 
partition under the former building, so that, after the fire, 
there were brick walls standing around the premises demised 
to the plaintiff, and extending above them; and that there 
were marks, plain to be seen, of the places for the timbers, 
after the fire; that there was no cellar, nor any floor under 
said demised premises, at the time of the demise to the plain- 
tiff, and that the present premises occupied by the defendant, 
are a little larger, in one direction, than said premises were ; 
and that the height of the original demised premises, between 


floor and ceiling, was the same as that of the present room 


occupied by the defendant. 

The defendant, claiming to hold as lessee of Liscom and 
others, contended that, as the plaintiff’s premises were de- 
stroyed by fire, he could not recover those erected by Liscom 
and others in their stead; that if he could recover, in any 
event, he could not recover without having offered to rebuild 
or finish the premises which he claimed; that if he could 
otherwise recover, he was estopped by his representations, 
made to Liscom before his purchase of the estate, to set up 
this claim to the premises, or recover the same in this action. 

The judge instructed the jury, that “if the plaintiff fraud- 
ulently, or through the want of reasonable care and diligence 
n ascertaining his title, made a representation to Liscom 
that he had no interest in the estate, and Liscom purchased 
‘t in consequence, supposing that representation was true, 
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the plaintiff was estopped to set up a claim to the estate, 
under his lease, and thereby deprive Liscom, or his lessee, of 
the estate; otherwise, that the plaintiff was entitled to re- 
cover.” The jury returned a verdict for the plaintiff for 
damages, and the defendant alleged exceptions to said instruc- 
tions. The plaintiff afterwards remitted the damages assessed 
by the jury. 

Newton, for the defendant. The plaintiff cannot recover 
possession, in this process, because his writ and declaration do 
not claim it, and because he has remitted the damages. Origi- 
nally, the process of trespass and ejectment was for damages 
only. Afterwards the term was recovered, and of course pos- 
session, with damages. Runnington on Kjectment, 4 & seq. 
3 Bl. Com. 199. 

The fire terminated the lease to the plaintiff. Oo. Lit. 40. 
A8b. Doty v. Gorham, 5 Pick. 487. Marcey v. Darling, 
8 Pick. 283. Doe v. Burt, 1T. R. 701. Winton v. Cor- 
nish, 5 Ohio, 477. On any other doctrine, the occupant of a 
cellar under a burnt building might prevent the lessor from 
rebuilding at all, or only at a greatly enhanced expense. Kerr 
v. Merchants Exchange Co. 3 Edw. Ch. 315. 

The plaintiff is estopped by his representations to Liscom. 
He had greater knowledge than Liscom had of the terms of 
his lease; and it was not necessary that his representations 
should have been fraudulent, in order to estop him. Fay v. 
Valentine, 12 Pick. 40. 

The plaintiff should have offered to repair, or to join the 
owners in repairing, to the extent of his interest, when he 
found that reparations were to be made. See Belfour v. Wes- 
ton, 1 T. R. 310. 

J.C. B. Davis, (G. Parker was with him,) for the plain- 
tiff. The plaintiff’s declaration is sufficient to entitle him to | 
recover possession. No change was introduced into the dec- 
laration, after it was decided that a plaintiff in trespass and 
ejectment might recover the term as well as damages. 3 Bl. 
Com. 200, 201. Stearns on Real Actions, 52, 400. See the 
precedents, in Runnington on Ejectment, 469, 470. 1Saund. 
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170. 2 ib. 108. Dyer, 304 6.305 a. Amer. Precedents, 
296. (381.) 

The interest taken by the plaintiff, under his demise, was 

an interest in the realty; for the authorities show that eject- 
ment lies forit. Sprigg v. Rawlinson, Cro. Car. 554. 2 
Crompt. Pract. 150. Bac. Ab. Ejectment, A. Hdge v. 
Strafford, 1 Crompt. & Jerv.391. Inman v. Stamp, 1 Stark. R. 
12. The plaintiff could not enjoy his demise, unless he had 
an interest in the soil. If his interest was only personal, the* 
lessor might have carried off the building, and yet the plain- 
tiff would-have been liable for rent, if it had not been paid in 
advance; for a mere trespass by the lessor, without eviction, 
does not excuse the lessee from paying rent. Hunt v. Cope, 
Cowp. 243. Pendleton v. Dyett, 4 Cow. 581. Ogilvie v. 
Hull, 5 Hill, 52. A demise of a building to one lessee would 
carry the land. Allen v. Scott, 21 Pick. 29. Bacon v. Bow- 
doin, 22 Pick. 401. Why not, when different parts of a 
building are demised to different lessees? Buildings are part 
of the realty, even when put thereon by a lessee. Hlwes v. 
Maw, 3 East, 38. 2 Kent Com. (2d ed.) 362. Ashhurst, J 
says, in 1 T. R. 703, that in London ‘different persons have 
several freeholds over the same spot.” See also Loring v. 
- Bacon, 4 Mass. 575. Cheeseborough v. Green, 10 Connect. 
318. Proprietors of Meeting-House v. City of Lowell, 1 Met. 
5AL. 
- ‘The cases cited from 5 Ohio and 3 Edw. Ch. are not law in 
this Commonwealth. Licenses were there confounded with 
grants, and grants of land distinguished from grants of build- 
ings. The argument from hardship was there allowed force. 
But that argument was disregarded by this court, in F'owder v. 
Bott, 6 Mass. 63, where a lessee of a mill was held, on his 
covenant to pay rent, after the mill was destroyed by fire, 
though the lessor did not rebuild. See also Phillips v. Ste- 
vens, 16 Mass. 238. Hallett v. Wylie, 3 Johns. 44. Bullock 
v. Dommitt,6'T. R. 650. Pindar v. Ainsley, cited by Buller, 
J.in1T. R.312. Patterson v. Ackerson, 1 Edw. Ch. 96. 

The plaintiff is not estopped by his representations to 
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Liscom, as the jury have found that they were not made 
fraudulently. Parker v. Barker, 2 Met. 428. 

The decision was made at October term 1847. 

Dewey, J. ‘The question presented upon these exceptions 
is as to the rights of a lessee for a term of years of the cellar 
and basement story of a building three stories in height 
above the basement, each story being occupied by separate 
tenants, and the whole building consumed by fire, to such an 
* extent that it was requisite to build anew; there being, how- 
ever, a brick partition under the original building, and there 
being, after the fire, brick walls standing around the demised 
premises. Subsequently, a purchaser from the lessor has re- 
built, deepening the cellar two feet, and somewhat enlarging, 
in one direction, the basement. ‘The lessee of the basement 
insists that he holds the estate and interest in the premises de- 
manded, during the period fixed by hislease. ‘The defendant, 
on the other hand, contends that the building upen the prem- . 
ises, which was the subject of the lease, having been destroyed 
by fire, and there being no covenant, on the part of the lessor, 
to rebuild, the lessee himself, not having offered to rebuild 
or to contribute towards the expense of rebuilding, the lease 
as to the basement is at an end, and the lessee cannot set up 
any legal estate in the premises. 

The counsel for the plaintiff has very fully maintained his 
general position, that a lease or other conveyance of a distinct 
portion of a dwelling-house is a conveyance of an interest in 
real estate ; for instance, a lease of a chamber or warehouse, as 
held in Sprigg v. Rawlinson, Cro. Car. 554; or rooms for 
lodging, as in the case of Inman v. Stamp, 1 Stark. R. 12. 
There may be several distinct tenements under the same 
roof; and they are as essentially distinct, when one is under 
the other, as when one is by the side of the other. Propri- 
etors of Meeting-House in Lowell v. City of Lowell, 1 Met. 
541. Cheeseborough v. Green, 10 Connect. 318. The same 
principle is also recognized in the case of Loring v. Bacon, 4 
Mass. 575. 

But the question really is, not whether trespass and 


Or 
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ejectment would well lie for a lessee of a lower room ina 
building, the chamber over it being owned by another, if the 
building thus owned and occupied remained entire and adapted 
for use and improvement as a tenement, and no destruction by 
fire had occurred ; but whether such leases of distinct rooms, 
viz. of a chamber to one and a basement to another, carry with 
them any interest in real estate, beyond that connected with 
the enjoyment of the particular room; and whether such 
‘aterest does not terminate, as to the lessee, with the destruc-" 
tion of the building, when neither the lessor nor lessee is 
bound to rebuild. 

It was said by Ashhurst, J. in the case of Doe v. Burt, 1 
T. R. 703, that ‘the construction of all deeds must be made 
with reference to their subject matter ; and it may be neces- 
sary to put a different construction on leases made in populous 
cities, from those made in the country. We know that in 
London different persons have several freeholds over the same 
spot.”” The application of these remarks, in the case cited, 
was upon the point of rejecting, in a lease in such cases, the 
maxim so often quoted, cujus est soluwm, ejus est usque ad 
celum; but they seem alike to authorize a construction 
of leases of lower or upper rooms, demised separately, in 
reference to the termination or destruction of the interest, dif- 
ferent from that usually applied to leases of entire buildings 
to a single tenant. | 

The reason for the rule that an interest in land passes by 
the grant of a house, a factory, a mill, or the like, is ob- 
viously founded in the necessity of the case. The grant of 
the thing carries with it whatever is necessary to the enjoy- 
ment of the thing granted. 'The land upon which it stands 
passes as incident to a house or factory that is leased. But 
when, from other causes, the enjoyment of the grant is at an 
end, or the principal has failed, by reason of its destruction, to 
be an object of beneficial use, it seems reasonable to hold that 
as the incident is no longer required to support the grant, the 
interest of the lessee in the same should be terminated. The 
case | am stating should be understood to be a naked grant of a 
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part of a building, having different lessees holding, by like 
tenure, rooms above or below the other lessees. ‘The tenants 
cannot all have the soil; they cannot all have the realty 
‘“usque ad celum.” Such leases, from the nature of the 
case, must be construed in some degree with reference to the 
peculiar circumstances. 

The proper construction of such a lease as the present, as 
it seems to us, is, that the lessee’s right of occupation of the 
land is an interest, for the time being, defeasible by the 
destruction of the building by fire. We see no other practica- 
ble rule that can be reasonably applied in cases like this, and 
where there is no stipulation to rebuild, either on the part of 
landlord or tenant, but to hold that the casualty, which has 
destroyed the building, has also left the lessor free to rebuild 
upon the ruins of the former edifice. If he may rebuild, then 
he must, from the nature of the case, have the right to enter 
upon the soil, and take possession of the land ; which would 
be inconsistent with the rights claimed for the plaintiff, as a 
lessee entitled to the undisturbed possession of the ground 
covered by the tenement. 

These views seem to be fully sustained by adjudications ia 
courts of our sister States. Thus the case of Kerr v. Mer- 
chants Exchange Company, 3 Edw. Ch. 315, (which was a 
lease of certain rooms in the Exchange, the building having 
been destroyed by fire,) it was held that where a tenant hires 
rooms only, his interest ceases with the destruction of the 
building. McCoun, vice chancellor, in that case, says, “‘ the 
leases are not to be considered as leases of land, but only of 
apartments in the building distinct from the land on which it 
was erected. Leases must be construed according to the in- 
tention of the parties, and with reference to the subject 
matter. I have no difficulty in construing the lease in question 
as passing no interest in the land; and I think it follows that, 
with the destruction of the premises which were demised, 
namely, the apartments in the building, the lease itself, and 
all right and interest under it, terminated.” 

The case of Winton v. Cornish, 5 Ohio, 477, is perhaps a 
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stronger case upon this point. The lease there was of “ the 
store room and cellar thereunder in the north east corner of 
Sycamore and Front Streets in Cincinnati,’ for the term of 
three years. The building, which was of several stories in 
height, was destroyed by fire during the first year, but the 
lessee made such repairs, by way of covering the place over 
the store room and cellar, as to continue to occupy about the 
space of the room leased, and not greater nor higher in the 
ceiling. The lessor claimed the right to enter to rebuild, and 
contended that the fire destroyed the room and cellar, and left 
no interest in the lessee, under the lease. The court held, 
that by the grant of the whole house the land might pass; but 
that, by a lease of a part, or a single story, it does not pass ; 
and that what passes must depend upon the intention of the 
parties, to be collected from the lease ; and that a lease of a 
cellar and lower room in a building of several stories gives 
the lessee no interest inthe land; and that if the whole build- 
ing is destroyed by fire, all the interest of the lessee is gone. 
This decision carries the principle very far, perhaps it may be 
thought too far by some, inasmuch as the lessee had made 
such repairs as enabled him to occupy the premises leased 
to him. 

The case we have before us presents the right of the lessee 
much less favorably for the continuance of his interest, than 
the case of Winton v. Cornish. Here the plaintiff virtually 
_ abandoned, and forbore to make any temporary repairs to 
render the room adapted to use; while, in the other case, the 
lessee always insisted upon his right to occupy, and made 
repairs above his rooms, to render them tenantable. Without 
deciding any principle beyond that required by the case 
directly before us, the court are of opinion that the present 
plaintiff had no such interest in the demanded premises, as 
will entitle him to recover possession against the lessor or one 
who has rebuilt under the lessor’s authority and with his 
title. 

The counsel for the plaintiff have urged upon our considera- 
tion the well settled doctrine of the English courts, as well as 
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of our own, that upon a lease for years with a covenant to’ 
pay astipulated annual rent, the rent is payable by the lessee, 
to the end of his term, although the property be destroyed by 
fire. We do not think that it necessarily results from that 
course of decisions, that in a case like the present, the interest 
in the land may not be defeated by the destruction of the 
building before the expiration of the term, or that the lessor 
will not discharge all slaims upon his lessee for rent, after the 
lessor shall enter and take possession for rebuilding. Whether 
for a payment of rent, made in advance, the lessee will, in 
the case of such entry by the lessor to rebuild, be entitled to 
recover back any portion of the rent paid in advance for the 
period subsequent to the destruction of the building, is a ques- 
tion not now before us. 

The questions as to the form of the action, &c. discussed in 
the argument for the defendant, it has become unnecessary to 
consider, as the defence is well maintained upon the broader 
ground we have already stated. 

New trial granted. 


LeanperR Lackey vs. StepHen M. Hortsroox & another. 


A mortgagee of a house entered into it, with an officer, by opening the outer door 
thereof in the absence of the mortgagor and his family, before the condition of 
the mortgage was broken, and without giving notice to the mortgagor to quit, and 
the officer, by the mortgagee’s direction, attached the mortgagor’s goods in the 
house: The mortgagor brought an action of trespass against the mortgagee and 
the officer for breaking and entering the house and carrying away the goods, 
Held, that the action could not be maintained. 


Trespass for breaking and entering the plaintiff’s dwelling: 
house, and carrying away his goods. At the trial in the court 
of common pleas, before Merrick, J. the plaintiff introduced 
evidence tending to show that, in the absence of himself and 
his family, the defendants entered the house occupied by him 
(and of which he had a warranty deed, dated before said 
entry) by opening the outer door; and that Eaton, one of 
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the defendants, being a deputy sheriff, and having a writ 
against the plaintiff, in favor of Holbrook, the other defend- 
ant, attached the goods mentioned in the plaintiff’s writ, by 
direction of said Holbrook. 

The defendants gave in evidence a mortgage deed of said 
house, made by the plaintiff to said Holbrook ane one Sut- 
ton, of the same date with that of the aforesaid deed thereof 
to the plaintiff, the condition of which moitgage deed did not 
appear to have been broken, and in which there was no pro- 
vision that the mortgagor (the plaintiff) should remain in pos- 
session; and they contended that this mortgage deed gave 
said Holbrook a right to enter at any time, and that the 
plaintiff could not maintain this action against him, nor 
against Eaton, who acted under him. But the judge ruled, 
that said mortgage deed gave Holbrook no right to enter, 
without previously giving the plaintiff notice to quit, and 
that this action might be maintained. A verdict was found 
for the plaintiff, and the defendants alleged exceptions to the 
judge’s ruling. 

Hartshorn, for the defendants. A mortgagee is entitled to 
immediate possession, unless there is a written agreement to 
the contrary; Colman v. Packard, 16 Mass. 39; and a 
mortgagor, being like a tenant at will, cannot maintain an 
action of trespass quare clausum fregit against the mortga- 
gee. Wilde v. Cantillon, 1 Johns. Cas. 123. Sampson v.: 


_ Henry, 13 Pick. 36, Meader v. Stone, 7 Met. 147. Blaney 


v. Bearce, 2 Greenl. 132. Crowther v. Ramsbottom, 7 'T. R. 
654. ‘The plaintiff, in order to maintain this action, must 
have exclusive possession. ‘Thacher v. Inhabitants of Barn- 
stable, 3 Met. 239. 

When a party, who has a lawful right to enter into posses- 
sion of real estate, actually enters, the law presumes that he 
eniered under such lawful right. Benson v. Bolles, 8 
Wend. 175. 

Randall § Bacon, for the plaintiff. The defendants, by 
opening the outer door, though for the service of lawful 
process, were trespassers. Jlsley v. Nichols, 12 Pick. 27C, 
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The exceptions do not show an entry under the mortgage, 
for any purpose connected therewith, and therefore no defence 
can be made under the mortgage. Flagg v. Flagg, 11 
Pick. 475. Runyan v. Mersereau, 11 Johns. 534. See also 
Rev. Sts. c.. 107, $$ 1, 9. 

The decision was made at October term 1847. 

Dewey, J. A mortgagee has a right to immediate posses- 
sion of the mortgaged premises, when there is no agreement 
that the mortgagor shall retain the possession until a breach 
of the condition of the mortgage. This doctrine, so well 
settled by repeated decisions of this court, has now become 
incorporated into the statute law of the Commonwealth. 
Rev. Sts. c. 107, $ 9. 

We see nothing in the present case to take it out of the 
ordinary rule applicable to mortgages. It is true that by the 
entry an opportunity was afforded to the officer to serve a 
legal process, and make an attachment of the goods of the 
plaintiff. ‘This does not, however, affect the main question, 
namely, the right of Holbrook to enter upon the premises, he 
holding a mortgage of the same. This right of entry, as 
mortgagee, he might exercise without notice to quit, previ- 
ously given. New trial granted. 


Paris TourreELLot vs. Watter L. RosEesroox. 


an an action to recover damages caused by a fire communicated to the plaintiff’s 
land from a coalpit which the defendant lawfully set on fire upon his own land, 
the burden of proving the defendant’s negligence is upon the plaintiff, and prima 
JSacie proof of the defendant’s negligence does not throw upon him the burden of 
disproving it. 


THIs was an action of trespass upon the case, in which the 
plaintiff alleged that he had sustained damage in his wood 
and growing trees, by fire communicated to his land from a 
coalpit which the defendant was burning on his own land. 

At the trial in the court of common pleas, before Merrick, J. 
the plaintiff introduced evidence tending to prove that the 
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defendant’s coalpit was placed near the line of his land; that 
there was much combustible material, near thereto, on his 
land and on the lands of adjoining owners; that it was a 
windy day when the fire occurred, and that the season then 
was, and had been, very dry; that the fire, which consumed 
the plaintiff’s wood and trees, was communicated from said 
coalpit, which was not watched and attended to with due and 
necessary care and diligence ; and that, in consequence of the 
defendant’s neglect and inattention, the fire escaped from the 
coalpit, and was conveyed, by the wind or otherwise, to the 
plaintiff’s land. 

The defendant introduced evidence which, he insisted, had 
a tendency to prove that his coalpit was watched and attended 
to by him with all due and necessary care and diligence, and 
that the fire was not communicated to the plaintiff’s land 
from the coalpit. Much conflicting evidence, bearing upon 
both of these points, was introduced by the opposite parties. 

The plaintiff’s counsel contended, and asked the judge to 
instruct the jury, Ist, that when the defendant set fire to 
his coalpit, it was incumbent on him to control it, if he could, 
and that he was responsible for the damage done to the plain- 
tiff, unless he was excused by its occurrence by inevitable 
accident: 2d. That if the jury should find that the fire on 
the plaintiff’s land took from the coalpit, the burden of proof 
- was on the defendant to show the exercise of a proper de- 
gree of diligence: 3d. That as there was evidence in the 
case, tending to show that the coalpit could be managed and 
controlled, and the fire therein be prevented from spreading 
over the woods hear thereto, by one man experienced “in the 
business of coaling,’’ if the jury should be satisfied thereof, 
and also that the fire on the plaintiff’s land was communi- 
cated from the defendant’s coalpit, this would constitute a 
prima facie case of negligence, and would throw upon the 
defendant the burden of proof that he did use due care and 
diligence. 

But the judge declined to adopt these several propositions 
of the plaintiff’s counsel, and, instead thereof, instructed the 
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jury, (among other things, ) that the defendant might lawfully 
burn a coalpit on his own land, but that he was bound to ex- 
ercise and bestow due and reasonable care and diligence to 
prevent the escape of the fire, or its communication to the 
property of other persons; that, in the absence of all evidence 
to the contrary, the law presumed that a person engaged in 
a lawful business conducted it in a lawful manner; and that, 
therefore, the plaintiff, to maintain his action, must prove, 
first, that the fire, which occasioned the damage to his wood 
and trees, was communicated thereto from the defendant’s 
coalpit ; and secondly, that the defendant, in the burning of 
his coalpit, did not use due and reasonable care and diligence 
to control the fire, and prevent its escape and communication 
to the surrounding lands; and that the burden of proof, in 
relation to both of these propositions, was on the plaintiff. 

The jury returned a verdict for the defendant, and the 
plaintiff alleged exceptions to the judge’s instructions. 

Bridges, for the plaintiff. 

G. Parker & Gale, for the defendant. 

Wivpe, J. The only material question raised by these 
exceptions is, whether the jury were rightly instructed as to 
the burden of proof. 'The action was trespass upon the case, 
charging the defendant with carelessly setting fire to a coal- 
pit on his own land, and not watching the same with 
proper care and diligence; in consequence of which neglect 
the fire escaped from the said coalpit, and was conveyed, by 
the wind or otherwise, to the plaintiff’s land, there doing the 
damage complained of. ‘The court ruled, and so instructed 
the jury, that the burden of proof was on the plaintiff to 
prove that the defendant, in the burning of his coalpit, did 
not use due care and diligence to control the fire and prevent 
its escape to the surrounding lands. ‘This ruling, we think, 
was very clearly correct. The action is founded on a charge of 
negligence, and this is the gist of the action; for the defend- 
ant had a right to kindle a fire on his own land, using reason- 
able care and diligence to prevent its spreading and doing 
injury to the lands of others. If, then, the jury doubted as 
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to the charge of negligence, they could not find for the plain- 
tiff, and consequently the burden of proof was on him. 

It has been argued, that if the plaintiff had made out a 
prima facie case of negligence, the burden of proof shifted, 
and that the defendant was bound to prove aflirmatively that 
he had used due care and diligence. But there is no ground 
whatever for this argument, unless the defendant had confessed 
and undertaken to avoid all the material facts on which the 
prima facie case depended. For where each of several con- 
curring facts is necessary to one entire cause of action, the 
denial of either of them is necessarily a denial of the right of 
action. The burden of proof, therefore, does not shift, unless 
the defence does not involve a denial of any material allega- 
tion in the declaration. The rule is correctly laid down in 
Powers v. Russell, 13 Pick. 76, 77. Where the proof on 
both sides applies to one and the same issue or proposition of 
fact, the party, whose case requires the establishment of such 
fact, has all along the burden of proof, although the weight 
in either scale may at times preponderate. But when prima 
Jacie evidence is given of such fact, and the adverse party, 
instead of producing proof to negative the same fact, proposes 
to show another and distinct proposition, which avoids the 
effect of it, then the burden of proof shifts and rests upon the 
party proposing to show the latter fact. 

In actions against towns, for defects in highways, it has 
been uniformly decided that the burden of proof is on the 
plaintiff to show ordinary care on his part. Adams v. Inhab- 
ttants of Carlisle, 21 Pick. 146, and cases there cited. For 
the same reason, the plaintiff in this case had the burden of 
proof of the defendant’s negligence ; because, unless that fact 
was proved, it is very clear that the action cannot be main- 
.ained Exceptions overruled. 
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Lewis Swirt & wife vs. Jostaun S. Prentice. 


Commissioners, appointed by a court of probate, set off dower to a widow, in the 
estate of F., her husband, including a parcel of land on the east side of a road, 
and duly returned their doings: The widow entered upon the premises thus set 
off to her, and remained in possession thereof until her death: No division of F.’s 
real estate was ever made among his heirs: During the life of the widow, the heirs 
conveyed, by deed cor.taining covenants of warranty and against incumbrances, 
‘‘all the real estate that was set off to the heirs of F. on the east side of the road.” 
Held, that this deed did not convey the reversion expectant on the determination 
of the estate in dower. 


Writ oF ENTRY to recover a fractional part of a parcel of 
land in Oxford. The demandants counted on their own 
seizin, within twenty years, in right of the female demandant. 
The case was submitted to the court on the statement of facts 
which follows : 

‘‘'The demanded premises are part of the land set off to 
Abigail Forbes, as dower in the estate of her husband, Wil- 
lam Forbes, who died in May 1807. In April 1809, said 
Abigail’s dower was set off to her, by warrant from the pro- 
bate court, duly executed, returned, filed and recorded in the 
probate office, in May 1809; but no evidence is furnished, by 
the probate records, that the return of the commissioners on said 
warrant was accepted by the judge of probate. ‘The com- 
missioners, in their return, described the several parcels of 
said William’s real estate, by metes and bounds, and appraised 
the whole at the sum of $5214. They then set off to his 
widow, Abigail Forbes, as her dower, a part of the deceased’s 
dwelling-house, and three lots of land, part of which was on 
the east side of the road. This return was signed by the 
commissioners, by Abigail Forbes, the widow, and by ‘John 
Turner, agent for the heirs of said deceased.’ 

‘The said William Forbes died intestate, seized of real 
estate of which the demanded premises are part, and left two 
brothers and three sisters, his heirs at law, to wit, James Forbes, 
John Forbes, father of Anna Swift, one of the demandants, 
Lydia Forbes, Anna Forbes, and Sally Forbes. No evidence is 
furnished by the probate records, or otherwise, that any 
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division of said real estate was had or made among said heirs, 
previously to the 22d day of April 1812, the date of the deed 
from said heirs, hereinafter mentioned. 

“'The widow of said William entered upon and occupied 
her dower, as described in said return to the probate court, 
till her decease, which was in December 1842. 

“The said John Forbes died intestate in 1820, leaving the 
said Anna Swift, the female demandant, and three other chil- 
dren, his heirs at law. 

"The demandants are entitled to the share of the said Anna 
Swift in the demanded premises, unless the court shall be of 
opinion that the reversion of said dower passed by a deed, 
which said John Forbes, (father of said Anna,) and the other 
heirs of said William, made and executed, of part of the real 
estate of said William, not set off to the widow, on the 22d 
day of April 1812, to Alpheus Eddy, in which the estate con- 
veyed is described as follows: ‘All the real estate that was set 
off to the heirs of William Forbes deceased, on the east side 
of the road leading from Oxford to Worcester, with the build- 
ings standing thereon, set off to said heirs.’ This deed con- 
tained covenants of warranty and against incumbrances. 

“The premises demanded in this action are situated and lie 
to the east of the road mentioned in said deed to said Eddy, 
and adjoin the other part of the real estate of said William, 
sold to said Eddy.” 

_ Bacon, for the demandants. The question is, whether 
the deed of April 1812 conveyed the reversion expectant on 
the determination of the estate in dower. 'The dower was 
well set off, at common law, if not by statute. Conant v. 
Little, and Jones v. Brewer, 1 Pick. 189, 314. Shattuck v. 
Gragg, 23 Pick. 88. The heirs assented to the setting out of 
the dower, by their agent who signed the return. 'The widow 
entered, and was in possession when the deed was given. 
The deed mentions a setting off to the heirs, which was not 
literally true; but all that was not set off to the widow was 
considered, by the heirs, as set off to them. In this view of 
the matter, the deed ratified the assignment of dower. As 
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the deed was with covenants of warranty and against incum- 
brances, though the widow was in possession of her dower, it 
cannot be supposed that the heirs intended to convey the 
land that was assigned to her as dower. 

Newton, for the tenant. The grantors who executed the 
deed to Eddy meant to convey their inheritance in the estate 
of their brother, on the east side of the road. The whole 
difficulty, if any, arises from the use of the words “ set off 
to the heirs.”” The scrivener meant the real estate which 
‘came to the heirs”? of William Forbes. 

Wipe, J. This case depends on the construction of the 
deed from John Forbes, the father of Anna, one of the de- 
. mandants, and from whom they derive title in her right ; it 
being admitted that they are entitled to recover the said 
Anna’s share in the premises claimed, unless the same passed 
by the deed of the said John Forbes. The premises con- 
veyed by that deed are thus described: “ All the real estate, 
that was set off to the heirs of William Forbes, deceased, on 
the east side of the road leading from Oxford to Worcester, 
with the buildings standing thereon, set off to said heirs.” It 
does not appear that any division of said estate among said 
heirs was ever made, prior to the deed of the said John; but 
it does appear, by the records of the probate court, that the 
dower of the widow of the said William Forbes was duly 
assigned, in pursuance of a warrant from the judge of probate ; 
and although it does not appear by the record, that the return 
of the commissioners was ever accepted by the judge of pro- 
bate, yet as the return was recorded, its acceptance must be 
presumed. The dower being thus set off, the residue of the 
estate may be considered as set off to the heirs, by implication 
And we have no doubt that the deed of the said John Forbes 
had reference to the lands remaining to the heirs after the said 
assignment of dower. The deed was with warranty, and a 
covenant against incumbrances, which confirms the construc- 
tion, that the lands set off to the widow were not intended to 
be conveyed, nor the remainder expectant on the death of the 
widow. Judgment for the demandants 
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Houtmes Amipown & others vs. Sumner Pecx. 


No motion to abate a suit, or dismiss an action, can be sustained, except for some — 
matter apparent on the record: If the matter does not appear on the face of the 
record, the defendant must allege it by plea. 

On the trial of the general issue, in a writ of entry brought against a mortgagor, to 
foreclose a mortgage, he cannot give evidence that the demanded premises are 
subject to a mortgage previous and paramount to that which is held by the de- 
mandant, and that the holders of such previous mortgage, before the commence- 
ment of the demandant’s action, recovered judgment for possession to foreclose, 
and took and still hold possession under such judgment. 


Tis was a writ of entry to recover possession of land 
mortgaged by the tenant to secure a promissory note. The 
demandants counted as assignees of the mortgage and note, 
and the action was commenced in the court of common pleas. 
At the return term, the tenant filed a motion that the action 
might be dismissed, “‘ because there was no sufficient writ, 
issuing from any clerk’s office in the Commonwealth, under 
the seal of the court, and bearing the test of the chief justice, 
and signature of the clerk, as a writ, in compliance with the 
provisions of the constitution, c. 6, art. 5.’ In support of this 
motion, the tenant offered to prove, by the testimony of the 
clerk of the court, that the blank, from which the writ was 
made, was issued from his office ‘as a separate summons for 
a writ of capias and attachment, and not as a writ of any 
fornyor kind; that he did not receive the pay provided by the 


statute for blank writs, to wit, fifteen cents, but that the same 


was, when issued, attached to a writ, as a separate summons, 
the writ and summons together being paid for, as one; and 
that when he did issue such a summons separately, he charged 
the sum of five cents.” The court refused to admit this 
testimony, and overruled the motion to dismiss the action. 
-On the trial of the action, on the general issue, before Mer- 
rick, J. at December term 1845, the tenant offered to intro- 
duce evidence that the demanded premises were sub‘ect toa 
mortgage previous and paramount to that held by the demand- 
ants, and that the prior mortgagees, before the commence- 
ment of this action, had recovered judgment for possession, to 
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foreclose, and had taken possession under a writ of habera 
facias,which was issued on said judgment, and that said prior 
mortgagees still retained possession of the demanded premises, 
although their said judgment was reversed, on a writ of error, 
(10 Met. 172,) at the September term of this court, in 1845. 

The judge excluded the evidence; a verdict was returned 
for the demandants; and the tenant alleged exceptions. 

W. A. Bryant, for the tenant. 

N. Wood & F'. A. Brooks, for the demandants. 

Wipe, J. At the first term of the court of common pleas, 
where this action was entered, the tenant moved to dismiss 
the same, because there was no sufficient writ; and this he 
offered to prove by the testimony of the clerk. ‘This evi- 
dence was rejected; and we think it very clear that no such 
evidence was admissible to sustain the motion. The rule of 
law is well settled, that no motion. to abate the suit, or to 
dismiss the action, can be sustained, except for some matter 
apparent on the record. Gould Pl.c. 5,$$134, 135. Nye v. 
Liscombe, 21 Pick. 263. Rathbone v. Rathbone, 4 Pick. 89. 
Guild v. Richardson, 6 Pick. 369. If the matter does not 
appear on the face of the record, the defendant must allege it 
by plea, that it may be traversed, put in issue and tried, if it is 
not admitted by ademurrer. Simonds v. Parker, 1 Met. 511. 
Jacobs v. Mellen, 14 Mass. 135. 

This motion being overruled, the tenant then offered to 
prove, in defence to the action, that the demanded premises 
were subject to a mortgage, previous and paramount to that 
of the demandants, and that before the commencement of this 
action, the prior mortgagees had recovered judgment for pos- 
session, to foreclose the right of redemption. 'This judgment 
had been reversed on a writ of error. This, however, is not 
material ; for if it had not been reversed, the tenant, not hold- 
ing under the prior mortgagees, could not set up his title in 
defence to this action. But he also offered to prove that the 
said prior mortgagees still retained possession of the premises. 
It does not, however, appear that the possession was so retained, 
to the exclusion of the tenant, or otherwise. If, however, the 
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tenant was not in possession when this action was brought, 
he should have pleaded that fact in abatement, which he 
might have done notwithstanding the St. of 1836, c. 273, 
abolishing special pleas in bar. Or, if he could not so plead, 
he should have specified the same matter in the defence, dis- 
claiming all right to the possession. But whether the tenant 
could, in any form, avail himself of such a defence, if this 
action was brought for the purpose of foreclosing his right of 
redemption, may be well doubted. In Penniman v. Hollis, 
13 Mass. 429, it was decided tliat a mortgagee of a reversion or 
remainder might maintain an action for foreclosure, against 
the mortgagor; and the reasons, on which that decision was 
founded, and which seem entirely satisfactory, are applicable 
to the present case. ‘The process for foreclosing an equity, 
although in form an action at law, is in fact a suit in equity ; 
for the demandant is not entitled to any but a conditional 
judgment. In Olney v. Adams, 7 Pick. 31, it was de- 
cided that a mortgagor may plead a disclaimer in bar toa 
writ of entry to foreclose a mortgage, brought against him 
after he has assigned his right to redeem; which impli- 
citly decides that no such disclaimer can be pleaded in a 
case where the mortgagor has not assigned his right o 
redemption. 

' But it is not necessary to decide this point in the pres- 
ent case; for the tenant has not disclaimed all right to pos- 
session, but attempts to defeat the action by setting up the 
title and possession of a third party, under whom he has no 
claim; which cannot, upon any principle, be allowed. 


Exceptions overruled. 
VOL. XI. AN) 
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Grorce W. Beats vs. Oris Merriam & others. 


In a suit against A. for goods sold to B., his agent, the burden is on the plaintiff, to 
prove, not only that B. was the agent of A., but that he sold the goods to B. on 
A.’s account. 


AssumpsitT for chair planks sold and delivered by the plain- 
tiff to Philip R. Merriam, as agent of the defendants, in 1839. 
At the trial in the court of common pleas, before Merrick, J. 
the plaintiff, for the purpose of proving P. R. Merriam’s agency 
for the defendants, gave in evidence the following paper: 
‘‘ Ashburnham, April 20th 1837. We hereby constitute and 
appoint Philip R. Merriam our agent to manage and dispose 
of any property, which he has this day assigned to us for the 
benefit of his creditors, and to make all contracts concerning 
the same, in the same manner that we or either of us might; 
to employ workmen, and procure materials for completing the 
manufacture of chairs, or any other articles assigned to us, 
as aforesaid.” (Signed by all the defendants. ) | 
It was in evidence, and was admitted, that said P. R. Merriam, 
before the 20th of April 1837, did business in Ashburnham, 
in his own name, manufacturing chairs, and disposing of them, 
.o a large amount, and was otherwise extensively in business ; 
that he, on said 20th of April, made an assignment, at com- 
mon law, of all his property, including chair stock, to the 
defendants, for the benefit of all his creditors who should 
execute said assignment, within a certain time therein men- | 
tioned; that the defendants accepted said trust, by signing 
the instrument of assignment, and thereupon, at the same 
time, gave to said P. R. Merriam the aforesaid written authority. 
The plaintiff introduced evidence tending to prove that 
said Merriam, from and after said 20th of April 1837, continned 
to manufacture and dispose of chairs, at his former places of 
business, up to April 9th 1840, working up his old stock, and 
procuring new ; that he, in the summer of 1839, called on the 
plaintiff, and purchased of him the chair planks for the price of 
which this action was brought; and that, upon the plaintiff’s 
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objecting to trust him for said planks, he said he did not wish 
the plaintiff to trust him in his private capacity, but as agent 
of the defendants, and showed to the plaintiff the written 
authority aforesaid ; and that the plaintiff thereupon delivered 
the planks to him, at his usual place of business. 

The plaintiff also introduced evidence tending to prove that 
said Merriam and the defendants, on divers occasions, and 
with divers other persons, from April 20th 1837 to April 9th 
1840, recognized said agency, and dealt accordingly. Some 
evidence was also introduced, tending to prove that said Mer- 
riam, during the time aforesaid, acted as the general agent of 
the defendants, with their knowledge and consent, in manu- 
facturing chairs. 

The defendants then introduced evidence tending to prove 
that soon after the aforesaid assignment of said Merriam’s — 
property to them, it was ascertained that his creditors were 
unwilling to come in, under that assignment, and that very 
few of them assented thereto; that upon an investigation of 
his affairs, it was supposed that he had property sufficient to 
pay all his debts, and have asurplus left; that the defendants 
thought, and several of his creditors said, that it was advisable 
that he should manage his business, and pay his debts, as if 
no assignment had been made; that he, soon after, in the 
course of about a year from said April 20th 1837, commenced 
_ doing business, at his former places of business, in his own 
name ; that he, from the year 1838 to April 1840, purchased 
large quantities of stock for chairs, manufactured the same, 
and disposed thereof, to the amount of $30,000, all in his own 
name, and not as agent of the defendants. 

The defendants also gave evidence tending to prove that 
said Merriam bought of the plaintiff a large quantity of 
chair planks, in the summer of 1837, in his own name, and 
that the plaintiff trusted the said Merriam, in his individual 
capacity, for said planks, although said Merriam, at the time of 
said sale, showed to the plaintiff the written authority afore- 
said: And that when said Merriam purchased the chair planks 
now in question, in 1839, the aforesaid authority was not shown 
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to the plaintiff; that nothing was said about agency ; and that 
he intended to buy on his private account and credit, and did 
so, so far as he was concerned. 

It also appeared in evidence, that said Merriam, on the 9th 
of April 1840, applied for the benefit of the insolvent law, and 
thereupon assignees of his estate were chosen, who took pos- 
session of all his property, which he had purchased in his own 
hame, after April 20th 1837, and, among other property, what 
remained of the planks now in question. 

The judge instructed the jury, (among other things, ) that if 
they were satisfied, that said Philip R. Merriam was the 
authorized agent of the defendants, when said lumber was 
purchased, the defendants were liable, unless they proved that 
the plaintiff agreed to rely upon the agent; and that the 
burden of proving the latter was upon the defendants. 

' A verdict was found for the plaintiff, and the defendants 
alleged exceptions to the judge’s instructions. 

N. Wood, for the defendants. The instructions were silent 
as to the only matter in dispute at the trial, namely, whether 
the plaintiff intended to sell to Merriam on his individual 
credit. 'The burden of proving that he sold on the defendants’ 
credit was clearly upon him. Powers v. Russell, 13 Pick. 
69. Manufacturers §& Mechanics Bank v. Winship, 5 Pick. 
11. Phillips v. Ford, 9 Pick. 39. Gilmore v. Wilbur, 18 
Pick. 517. Attleborough v. Middleborough, 10 Pick. 378. 

C. Allen & EF’. A. Brooks, for the plaintiff, cited Story on 
Agency, $$ 134, 261, 443, 446, 451. 1 Bell’s Com. $ 418. 
Joyce v. Sims, 2 Dall. 223. Anderson v. Highland Turn- 
pike, 16 Johns. 86. George v. Claggett, 2 Esp. R. 557. 
Waring v. F'avenck, 1 Campb. 85. 

Wiupe, J. The only question submitted in this case is, 
whether the instruction of the court to the jury, as to the bur- 
den of proof, was correct. The instruction was, that if the 
jury were satisfied that P. R. Merriam was the authorized 
agent of the defendants, when the lumber sued for was pur- 
chased, the defendants were liable, unless they proved that 
the plaintiff agreed to rely upon the agent; and that the 
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burden of proving that the plaintiff did so rely, was upon: 
the defendants. This instruction would be unexceptionable, 
if the defendants had admitted that the purchase was made 
by the said P. R. Merriam on their account. But this was 
the principal question at the trial; and much evidence was 
given by the defendants, tending to prove that the said Mer- 
riam, before his purchase of the plaintiff, had ceased to act 
as their agent, and that the purchase was made on his own 
account. Now the plaintiff was bound to satisfy the jury 
that said Merriam was the defendants’ agent, and that the 
purchase was made on their account. And if, upon the whole 
evidence, the jury were in doubt as to either of these facts, 
the defendants were entitled to a verdict in their favor. The 
plaintiff was bound to prove a sale to the defendants; and 
there is nothing, in the case reported, to shift the burden of 
proof. The jury should have been instructed, that if they 
doubted whether the sale was made to P. R. Merriam on his 
own account, or on account of the defendants, he being their 
agent, they should find for the defendants. 
New trial granted. 


Jesse W. Goopricu vs. Hiram Davis. 


- A declaration alleged that the plaintiff was editor of a newspaper, called the Massa- 
chusetts Cataract, and that the defendant published a false and malicious libel 
of and concerning the plaintiff and his violations of the seventh commandment 
of scripture, as follows: ‘‘To the editor of the Massachusetts Cataract. Can 
you” (meaning the plaintiff) “break every commandment in the decalogue, and 
still go unwhipped of justice? Can you’”’ (meaning the plaintiff) ‘‘be guilty of 
breaking the seventh commandment, and cover that noisy and licentious affair? 
Can you” (meaning the plaintiff) “recollect the tenth commandment, which says, 
thou shalt not covet thy neighbor’s wife? If you” (meaning the plaintiff) 
‘“‘recollect this commandment, can you” (meaning the plaintiff) ‘‘ put your hand 
upon your heart, and say you”’ (meaning the plaintiff) ‘‘have a clear conscience 
on this subject? Is not conscience a little unquiet? Does it not say, hush, be 
still? It won’t do to reveal the things of the prison house; those things said and 
done in secret places;’’ meaning thereby, that the plaintiff had committed the 
crime of adultery, and that his conscience accused him of this crime. Held, 
after verdict for the plaintiff, that the declaration was sufficient, although it did 
not contain a direct averment that the defendant charged the plaintiff with the 
crime of adultery, nor any colloquium to explain the words. 
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On the trial of an action for a libel in a publication addressed ‘‘ to the editor of the 
Massachusetts Cataract,” witnesses were permitted to testify that they understood 
the publication to apply to the plaintiff. Held, that this testimony was compe- 
tent, so far as it tended to prove that the plaintiff was such editor, and that, for 
any other purpose, it was immaterial; and therefore that its admission was not a 
cause for granting the defendant a new trial. 

“When a declaration, in an action for a libel, sets forth only a part of the pubiication 
which is alleged to be libellous, and the whole publication is read to the jury, 
without objection from the defendant, the jury may consider the whole, for the 
purpose of forming an opinion as to the meaning of the part set forth in the 
declaration. 


Tuer declaration, in this case, alleged that the plaintiff, 
“before and at the time of the committing by the defendant 
of the grievances hereinafter mentioned, was the editor of a 
public newspaper, printed in Worcester, in the county of 
Worcester, called ‘The Massachusetts Cataract ;’ and whereas 
the commandment of scripture, ‘thou shalt we commit adul- 
tery,’ is and is known as the seventh commandment, yet the 
defendant, wickedly intending to injure the plaintiff, and to 
bring him into public scandal and disgrace, heretofore, to wit, 
on the 27th of June 1845, at said Worcester, falsely and 
maliciously did compose and publish, and cause to be com- 
posed and published, of and concerning the plaintiff and his 
violations of said commandment, a certain false, scandalous, 
malicious and defamatory libel, containing, amongst other 
things, the false, scandalous, malicious, defamatory and lbel- 
lous matter following, of and concerning the plaintiff, and the 
violation of said commandment by the plaintiff, that is to 
say: ‘'T'o the editor of the Massachusetts Cataract,’ (meaning 
the plaintiff, the editor of said paper:) ‘ But, Sir,’ (meaning 
the plaintiff,) ‘how is the fact? Are there but one class of 
sins that can rightfully be attacked and exposed? Can you’ 
(meaning the plaintiff) ‘break every commandment in the 
decalogue, and still go unwhipped of justice, because there is 
no popular clamor raised to bring your vices before the pub- 
lic? Can you’ (meaning the plaintiff) ‘be guilty of breaking 
the seventh commandment’ (meaning the said seventh com- 
mandment of scripture) ‘and cover that noisy and licentious 
affair?’ (meaning thereby that the plaintiff had violated and 
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broken the seventh commandment of the decalogue, which 
prohibits adultery, and had committed adultery with some 
person or persons.) ‘Can you’ (meaning the plaintiff) 
‘recollect the tenth commandment, which says, thou shalt 
not covet thy neighbor’s wife, nor his ass, nor any thing that 
is thy neighbor’s? If you’ (meaning the plaintiff) recollect 
this command, can you’ (again meaning and intending the 
plaintiff) ‘put your hand upon your heart, and say you’ 
(meaning the plaintiff) ‘have a clear conscience on this 


‘subject? Is not conscience a little unquiet? Does it not 


say, hush! be still! It won’t do to reveal the things of the 
prison house ; those things said and done in secret places ;’ 
(meaning thereby that the plaintiff had committed the crime 
of adultery, and that his conscience accused him of that 
crime. ) By means of the committing of which said griev- 
ances by the defendant, the plaintiff hath been and is greatly 
injured,” &c. 

The defendant pleaded the general issue, and filed a speci- 
fication of defence, as follows: “If the plaintiff shall make 
out any case against the defendant, the defendant will give 
in evidence, as a justification, or in mitigation of damages, 
several libellous publications upon him, published by the 
plaintiff, in ‘The Massachusetts Cataract,’ a short time prior 


to the publication of the alleged libel by the defendant.” 


Trial before Hubbard, J. whose report thereof was as fol- 
lows: The plaintiff introduced evidence tending to prove the 
publication by the defendant of the piece alleged to be libel- 
lous. He also introduced evidence tending to prove that the 
Witnesses, who were called by him, understood the publica- 
tion to apply to him. This latter evidence was objected to 
by the defendant, but the objection was overruled. The 
plaintiff then offered the said publication of the 27th of June, 
and the whole publication was read to the jury. The defend- 
ant thereupon moved fora nonsuit, on the ground that the 
plaintiff’s declaration was fatally defective, as no cause of 


action was set forth therein, because it contained no collo- 


quium or averment whatever that the defendant charged ot 
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imputed, or intended to charge or impute, to the plaintiff any 
crime, or other libellous matter; that as the words, at best, 
were ambiguous and equivocal, as they stood in the publica- 
tion, that if they conveyed or imputed any charge of libellous 
matter at all, it was not direct, but covert; and that, as there 
was no averment of the sense in which the words were used 
in the writ, it could not be supplied by intendment, or matter 
extrinsic or dehors the record. ‘This motion for a nonsuit 
was overruled. 

The defendant then offered in evidence a publication by’ 
the plaintiff, in the Massachusetts Cataract, of an editorial 
article, on the 18th of June 1845, containing alleged libellous 
matter against the defendant. ‘This was objected to by the 
_ plaintiff, but was admitted.* 

The plaintiff then offered to prove that the said publica- 
tion in the Cataract was true, and was made for good and 
justifiable motives; but the evidence was rejected. 

The defendant’s counsel, in the course of his argument, 
stated that there was no evidence that the libellous matter 
contained in the article published by the plaintiff on the 18th 
of June, was true; but that it was false. The plaintiff’s 
counsel objected to this course of argument, and the defend-— 


* This publication was as follows: “* Let THE VENDORS OF INTOXICATING 
DRINKS PAUSE AND PONDER. 

‘The absolute tmpotency of exclusive moral suasion, when applied to the 
modern rumseller, has been, and is now daily, most strikingly shown in this 
town, saying nothing of a multitude of other places. One Hirain Davis, about 
two years ago, was the rumselling occupant of that old notorious haunt of alco- 
hol, commonly called the ‘ Green Store,’ on Main Street. The Washingtonians 
were for a long time unceasing in their efforts to persuade him to abandon such 
a woful and illegal business, but all to no effect. They then prepared to have 
him brought before the grand jury. The fear of the indictment brought him 
to his humanity, and the prosecution was suspended upon his promise to quit, 
and his actual abandonment of the premises and the rum traffic, soon after. 
Some six or eight months ago, taking courage at the cry of exclusive moral 
suasion for the rumseller, which has been here, and in other places, sounded 
abroad, and emboldened by the apathy and the inconsistency of some professing 
friends of temperance, he again plunged into the illegal traffic, and that, too, 
far more deeply than before. He has since been twice indicted; but the sus- 
pension of the case of ‘ Thurlow, Rum & Co.’ at Washington, has thus far 
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ant’s counsel was thereupon stopped by the court, on the 
ground that the truth or falsehood of that publication was not 
in issue between the parties. 

The plaintiff’s counsel, in the course of his argument, con- 
tended for the truth of the publication of the 18th of June, 
from the tenor of the defendant’s publication of the 27th of 
June ; but on objection being made, by the defendant’s coun- 
sel, to this course of argument, the court stopped the plain- 
tiff’s counsel, for the same reason as above stated. 

. The plaintiff’s counsel was permitted to argue, from other 
parts of the publication of June 27th, though not set forth 
in the declaration, (the same having been read in full to the 
jury, without objection, on the opening of the case,) what the 
defendant meant to charge by the words set forth in the 
declaration. 

The defendant’s counsel requested the court to charge the 
jury that, in interpreting the words set forth in the declara- 
tion, they must be confined to the words themselves, and that 
they could not look into other parts of the publication, or to 
extrinsic facts, to aid them in determining what the words 
charged. ‘The jury were instructed, that it was incumbent 
upon the plaintiff to prove a publication of the words alleged 


prevented his cases from maturing into fine or imprisonment. But if. his 
purse and his person have not yet been touched by the violated laws of the 
_ land, he has by no means escaped untouched by the fearful penalties of the 
violated laws of his nature. Often, during the past week, in all the agony of 
the delirium tremens, has he broken the midnight slumbers of his neighbor- 
hood, with some of the most startling, unearthly, and frightful screams that 
were ever uttered by a human being. Some who were thus aroused from 
their beds have represented the scene to us as indescribable, and truly 
appalling ! 

* Delirium tremens! the most awful of maladies, and to alcohol alone 
indebted for its paternity and being! Whata fearful warning to those who 
drink! And how admonishing should such a retribution be to those who sell ! 
Can you handle pitch without contamination, or take coals of fire in your hand 
without being burned? Is it not the nature of the viper to bite, and is it not 
the tendency of intoxicating drinks to prostrate and ruin even those who sell, 
as well as those who use them? We allude to this case with pain, and solely 
as a warning to the vendors of such dangerous, disease-engendering, and 
mind-destroying fluids.” 
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to be libellous; that merely proving that the defendant wrote 
them was not enough; that the publication might be proved 
by the admissions or confessions of the defendant, or the jury 
might infer it from the facts and circumstances which were 
proved ; and that, if they believed the defendant: published 
the article, it was their province, as well to judge of the 
meaning of the words, and of their application to the plain- 
tiff, as of the proof of publication: and they were instructed, 
that if the words set forth in the declaration, taken in their 
natural sense and meaning, charged the plaintiff with the 
commission of the crime of adultery, then neither a collo- 
quium or introductory averment in the declaration was re- 
quired, nor were innuendoes or explanatory words necessary ; 
but if they considered that the words were ambiguous, and 
were used by way of allusion and reference, and were fairly 
susceptible of different meanings, then there was required a 
sufficient averment, in the declaration, of the fact that the 
defendant charged the plaintiff with the commission of the 
crime of adultery, to entitle the plaintiff to recover, and that 
such averment must be direct, and not by way of argument 
or inference; and that, in forming their opinion as to the 
meaning of the words in the declaration, they were at liberty 
to consider the whole article, as it was in evidence before 
them ; but that they were not to be guided by any extrinsic 
facts; and that if they found that the words set forth in the 
declaration did charge the crime of adultery, and that the 
defendant published them, then the defendant’s malice was 
implied, and the plaintiff was entitled to recover damages ; 
and that the plaintiff’s publication in ‘The Massachusetts 
Cataract,’ of the 18th of June, would be no justification ; that 
a justification could be made only by proving the truth of the 
charge alleged in the defendant’s publication of the 27th of 
June; but that they might take into consideration the plain- 
tiff’s said publication, and judge whether it was or was not 
calculated to excite the anger and resentment of the defend- 
ant, and provoke him to retaliate, and whether it was or was 
not of such a nature as greatly to exasperate the defendant; 
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and that they might take it into consideration, and decide 
what weight they would give to it in mitigation of damages. 

The jury returned a verdict for the plaintiff for $618-80, 
which is to be set aside, and a new trial granted, if any of 
the foregoing rulings and decisions were erroneous. 

The defendant filed a motion in arrest of judgment, ‘ be- 
cause there is not in the declaration of the plaintiff any suf- 
ficient colloquium, or averment that the defendant charged or 
imputed any crime or other libellous matter to the plaintiff.” 

Bridges, for the defendant. 1. Judgment should be 
arrested; because the words set forth in the declaration do 
not necessarily import a charge of adultery against the plain- 
tiff, and there is no averment that the defendant charged him 
with that crime. Nor does the declaration directly aver that 
the defendant meant the plaintiff. If this is not averred, it is 
not proveable; nor will it be presumed after verdict. See 
Carter v. Andrews, 16 Pick. 1. Bloss v. Tobey, 2 Pick. 320. 
Kennedy v. Gifford, 19 Wend. 296. 1 Stark. on Slander 
(Wendell’s ed.) 350, note. 

2. The witnesses should not have been allowed to tes- 
tify that they understood that the plaintiff was meant in 
the defendant’s publication. Van Vechten v. Hopkins, 5 
Johns. 211. Gibson v. Williams, 4 Wend. 320. 

3. The plaintiff’s counsel should not have been permitted 
to argue, from parts of the publication that were not set 
- forth in the declaration, what was the meaning of the parts 
that were set forth. Carter v. Andrews, 16 Pick. 4, 5. 

Bacon, for the plaintiff. 1. The libel, as set forth in the 
declaration, sufficiently charges the plaintiff with the crime 
of adultery. It is not required that words should ‘ necessa- 
rily” import the charge complained of. Words are to be 
understood in their common, usual and obvious meaning. 
Woolnoth v. Meadows, 5 East, 463. Roberts v. Camden, 
9 East, 93. Gay v. Homer, 13 Pick. 535. Rex v. Horne, 
Cowp. 684. The cases cited for the defendant show only 
that when words do not of themselves import the charge of 
an offence, it must be averred that the defendant intended tu 
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make such a charge. See T’he Queen v. Brown, 11 Mod. 86. 
1 Stark. on Slander, (Wendell’s ed.) 351. 

2. The witnesses were rightly allowed to testify to the 
application of the words to the plaintiff. 2 Greenl. on Ev. 
§ 417. 2 Stark. on Slander, (Wendell’s ed.) 45, 46. Com- 
nonwealth v. Buckingham, 'Thacher’s Crim. Cas, 29. 

3. As the whole publication was read to the jury, without 
objection from the defendant, the plaintiff’s counsel were 
properly admitted to argue from those parts thereof which 
were not set out in the declaration. 'The whole instructions 
to the jury are to be taken together; and if so taken, it will 
appear that the jury were instructed that the words set forth 
must contain the charge of adultery. 

Dewey, J. The general rules applicable to the pleadings 
in the action of slander are well settled. When the words 
used by the defendant do not of themselves convey the mean- 
ing which the plaintiff would attribute to them, and such 
meaning results only from some extrinsic matter, such ex- 
trinsic matter must be alleged in the declaration, and proved 
at the trial. Whenever there is any uncertainty as to the 
person or the crime imputed, arising upon the bare statement 
of the language used by the defendant, that uncertainty must 
be removed by a distinct averment, making the proper allega- 
tions as to the person or crime. 

A written or oral statement may be expressed in such clear 
and unambiguous language as, upon its face and the obvious 
meaning of the words, to permit no other possible inference 
than that of an imputation of a charge actionable in its char- 
acter. In such case, no averment of extrinsic facts is neces- 
sary, and it would be quite competent and proper for the 
court to instruct the jury that the words were in law to be 
deemed libellous. Other cases may exist of language of such 
uncertain, indefinite and general import, either as to the per- 
son alluded to, or the charges imputed, that the court may at 
once perceive that they cannot be held actionable as regards 
the plaintiff, and may be well authorized so to instruct the 
jury, 
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Again; other cases may exist, where an ambiguity arises 
either as to the person or the crime charged; and whether 
the words are applicable to the plaintiff or not, and whether 
they are libellous or not, may depend upon inferences to be 
drawn by the jury from all the evidence in the case, giving 
proper effect to any extrinsic facts that are admissible under 
the pleadings. 

In this connexion, it may be remarked that it is not enough 
to allege, by way of an inuendo, distinct and independent 
averments, in aid of the charge, and to rely upon such 
inuendo to authorize the jury to determine the general char- 
acter of the charge. An inuendo does not enlarge the matter 
set forth in the other portions of the declaration. It is only 
explanatory of the matter already charged, and does not ex- 
tend the sense of the words beyond their natural import, 
unless accompanied by a distinct averment, or colloquium, or 
other introductory allegation, to which it may properly have 
reference. 1 Saund. 243, note (4.) 

A difficulty has sometimes arisen, in actions of slander, as 
to the rule by which words are to be construed. And at 
times, apparently from motives of public policy, courts have 
lent too willing an ear to suggestions as to the meaning of 
words, and, with a view to diminish this species of actions, 
have required greater certainty and directness in the charges, 
than comported with good sense or sound principle. The 
- more sensible rule, and that well sanctioned in this Common- 
wealth, is, that courts and juries are to understand the lan- 
guage used in a publication alleged to be libellous, as man- 
kind in general would understand it. The injury alleged is 
that of calumniating the character of the plaintiff. If the 
natural meaning of the words, as understood by the reader, 
would convey the idea that the publisher intended to impute 
to the plaintiff such crimes or misconduct as would make the 
publication libellous, the jury may well find the charge to be 
libellous. | 

With these rules as our guide, we have examined the 
declaration in the present case. We perceive no objection, 
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upon the face of the declaration, arising from any uncertainty 
as to the person alleged to be the subject of the libel. It is 
true that the article published by the defendant did not de- 
scribe the plaintiff by his christian and surname. The arti- 
cle is addressed to the editor of the Massachusetts Cataract. 
It purports to speak of such editor. But here the declaration 
comes in aid, and by a direct averment alleges that the plain- 
tiff was the editor of the Massachusetts Cataract; and the 
alleged libellous words are introduced into the declaration, 
with the direct averment that the defendant published the 
same “of and concerning the plaintiff.’ The declaration 
has other material averments. It alleges that the seventh 
commandment is, ‘‘ thou shalt not commit adultery.” It then 
proceeds to allege. that the defendant ‘‘did compose and pub- 
lish, of and concerning the plaintiff and his violations of said 
commandment, a certain false, scandalous and malicious libel, 
containing the false, scandalous, malicious, defamatory and 
libellous matter following,” &c. ‘Taking these averments, as 
found in the declaration, and reading in connexion with them 
the words of the libel set out in the other parts of the declara- 
tion, it seems to us that the declaration is sufficient in form, 
and that the jury would, if the averment were established by 
proof, be well authorized to find the article libellous. The 
form is interrogative; but that renders it none the less libel- 
lous, if the meaning and purpose of the author be to convey 
the same idea that would have been communicated by a 
airect Imputation. T’he language used is, ‘‘ can you be guilty 
of breaking the seventh commandment, and cover that noisy 
and licentious affair ?’’ It is true, there is no averment, nor 
any colloquium, to explain, or give force and effect to the 
words, ‘that noisy and licentious affair.” But when the 
slander can be collected from the words themselves, it is not 
necessary to refer to any fictitious affair. .1 Stark. on Slander, 
(Wendell’s ed.) 351. Nor could any such averment or collo- 
quium be introduced in aid or illustration of the meaning of 
those words, if in fact there were no such previous reports 
or conversation about the plaintiff, and no reputed licentious 
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affair, in which the plaintiff was implicated. But such words 
may have their proper effect in giving character to tlie publi- 
cation, in making more plain and effective the charge of adul- 
tery upon the plaintiff. The plaintiff is described in the 
article; he is alluded to as connected with ‘a licentious 
affair ;’’ and the allegation is to be taken in connexion with 
the other parts of the libel, in deciding upon the proper mean- 
ing to be given to the whole article. The allusions to the 
plaintiff’s conscience, which are made in the article, are 
proper to be considered, in deciding upon the meaning of the 
whole article. After a recital of a portion of the tenth com- 
mandment, “ thou shalt not covet thy neighbor’s wife,” &c., 
the question is asked, ‘“‘ have you a clear conscience on this 
subject? Is not conscience a little unquiet? Does it not 
say, hush, be still,” &c. 

The court are clearly of opinion that the declaration, in the 
present case, is good and sufficient, and that with such aver- 
ments as are introduced, it does charge the defendant with the 
publication of libellous matter affecting the plaintiff’s charac- 
ter; and that upon such evidence as would be admissible for 
the plaintiff, under this declaration, it would be competent for 
the jury to find that the defendant charged the plaintiff with 
the crime of adultery. The result would be, therefore, that 
the article has been properly found to be libellous and action- 
able, whether that be a question for the court exclusively, or 
for the jury. 

In the view we have taken of the case, it does not become 
necessary to decide particularly as to the duty of the court, 
and how far it is called upon to decide, as matter of law,.on a 
motion by the defendant for a nonsuit, or for instructions to 
the jury that the action cannot be maintained, by reason that 
the matter set forth in the declaration is not libellous ; or how 
far it is competent to submit the question of libel or no libel to 
the jury, upon proper instructions as to the nature of a libel, 
and leaving the jury to settle the question as to the meaning 
and application of the words used, as a matter of fact, sub- 
ject only to the general rule, that if there was no sufficient 
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evidence to warrant the jury to find that the publication was a 
libel upon the plaintiff, it would be the duty of the court to 
set aside the verdict, as a verdict against the evidence. Mr. 
Greenleaf, in his Treatise upon Evidence, vol. 2, $ 411, says, 
“it is now held that the judge is not bound to state to the 
jury, as a matter of law, whether the publication is a libel or 
not; but that the proper course is for him to define what is a 
libel in point of law, and to leave it to the jury to say whether 
the publication falls within that definition.”” Certain it is, that 
the extent to which the question of libel or no libel was for- 
merly referred to the court exclusively, as a matter of law, 
has latterly been much qualified, and the jury are often called 
upon to decide as to the meaning of the publication and the 
effect to be given to the words, and whether the publication 
be libellous as respects the plaintiff, within the definitions and 
under the principles of the law of libel given by the court. 
Parmiter v. Coupland, 6 Mees. & Welsb. 105. Baylis v. 
Lawrence, 11 Adolph. & Ellis, 920, and 3 P. & Dav. 526. 
The views we have already expressed upon this case dis . 
pose of the motion in arrest of judgment, and of that portion 
of the exceptions as to the ruling of the judge at the trial, 
refusing to direct a nonsuit, as prayed for by the defendant. 
Other questions arose during the progress of the trial, which 
remain to be considered. Ist. The plaintiff was allowed to 
prove by sundry witnesses, that they understood the publica- 
tion to apply to him. Evidence of this character has been 
often received. Indeed, in some cases, as those of libels by 
signs or pictures, it would seem to be absolutely necessary to 
resort to this species of evidence, to show to the jury the appli- 
cation of the libel to the plaintiff. It has often been per- 
mitted in other cases also, where the fact of the application of 
the libel to the plaintiff was only to be established by con- 
necting allusions, in the article alleged to be libellous, to 
reports in circulation, or certain local epithets applied to 
him, which were well known to the witnesses as descriptive 
of the plaintiff, and used in reference to him particularly. 
In all such cases, resort must ordinarily be had to evidence 
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dehors the libel, to establish the fact of its application to the 
plaintiff. 

The competency of evidence resulting from calling wit- 
nesses merely to prove, that from reading the libel they believe 
the person intended by the libel was the plaintiff, was ques- 
tioned, and such evidence excluded, in the cases of Van Vechten 
v. Hopkins, 5 Johns. 211, and Gibson v. Williams, 4 Wend. 
320. On the other hand, Mr. Greenleaf, in his Treatise on 
Evidence, vol. 2, $¢ 417, seems to sanction its admission. 
Treating of the proof of the application of the words to the 
plaintiff, he says, “‘it may be proved by the testimony of 
any persons conversant with the parties and circumstances ; 
and from the nature of the case, they must be permitted, to 
some extent, to state their opinion, conclusion and _ belief, 
leaving the grounds of it to be inquired into upon a cross- 
examination.” In the present case, we can perceive no 
ground for sustaining the motion for a new trial on account 
of the admission of this testimony. So far asit was evidence 
tending to show that the plaintiff was the editor of the Mas- 
sachusetts Cataract, and thus establishing the application of 
the libel to the plaintiff, it was clearly competent; beyond 
that, the evidence upon this point was entirely immaterial. 
It added nothing to the strength of the plaintiff’s case. If 
the plaintiff was the editor of the Cataract, the application of 
the libel to him was fully shown on the face of the libel ; it 
being, in direct terms, an article applicable “to the editor of 
the Cataract.”” Whatever was asserted in the article, whether 
libellous or not, the person who was the subject of com- 
ment is made certain. It was at most, therefore, the admis- 
sion of immaterial evidence, and could not prejudice the de- 
fendant. 

2d. The only remaining objection is that which was taken 
to the ruling of the presiding judge, permitting the jury to 
consider the whole article published, embracing both those 
parts set out in the declaration and those not recited therein, 
for the purpose of forming their opinion as to the meaning 


of the words set out in the declaration. The court are of 
AL? 
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opinion that this ruling was proper, and especially so, as the 
whole article had been read as evidence to the jury, without 
any objection. Judgment on the verdict. 


Jesse W. Goopricu vs. James M. Stone. 


The proprietor and publisher of a newspaper, being sued for a libel published in his 
paper, filed a specification of defence, stating that he should prove that the pub- 
lication complained of was inserted in his paper, during his absence, without his 
consent or knowledge, by accident, and without the knowledge or agency of any 
person in his employment: On the trial, it appeared that the defendant had 
employed F. to print the newspaper; that F. employed several workmen under 
him ; and that S., one of F.’s workmen, set up the libellous article, in the absence 
of the defendant and of the editor of the paper: The defendant proposed to ask a 
witness, ‘‘if, at or about the time S. printed the article, or set it up, he”’ (the wit- 
ness) ‘‘ heard him express ill will towards the plaintiff; and, if so, what he said.” 
Held, that the question could not be put. 

In the trial of an action against the proprietor of a newspaper, for a libel published 
therein by his agent, in his absence, and without his knowledge or consent, the 
plaintiff may give in evidence an article published in a subsequent number of 
the same newspaper, with the defendant’s knowledge and consent, justifying the 
publication of the article complained of as libellous, though such article was not 
published until after the action was commenced, 


Tis was an action of trespass upon the case, commenced 
on the Ist of July 1845, for the same libel which was the 
subject of the next preceding case of Goodrich v. Davis; and 
the declaration was the same (mutatis mutandis) as in that case. 
With the general issue the defendant filed this specification 
of defence: That if the publication was libellous, he would 
prove that the article was inserted in the newspaper of which 
he was publisher, without his knowledge, consent or approba- 
tion, he being absent at the time, and that it was inserted by 
accident, without his knowledge, or the knowledge or agency 
of any person in his employ ; that an article of similar import 
was presented to him for publication, a short time previously 
to the appearance of the article in question, which he abso- 
lutely refused to publish ; that he was necessarily absent, and 
did not return till after the present suit was brought, and not 
in season to disclaim or explain the same before said suit was 
commenced, but which was done at the earliest opportunity. 
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At the trial before Hubbard, J. the defendant admitted 
that he was the proprietor and publisher of “ The State Sen- 
tinel and Worcester Reformer,” the newspaper in which the 
alleged libel was published as an advertisement; and he 
alleged that it was inserted wilfully by J. F. Simmons, who 
was not in his employ, and without the approbation, consent 
wr knowledge of the defendant or any of his authorized 
agents. 

Edward R. Fiske, a witness called by the defendant, tes- 
tified that he made a written bargain with the defendant on 
the 22d of March 1845, to print the “ State Sentinel,” &c. ; 
that he purchased of the defendant the printing materials, the 
defendant being the owner of the newspaper and the subscrip- 
tion ; that J. Harrington had most to do with the editorial 
part, furnishing the editorial and selected matter; that the 
only business of the witness with the defendant was to print 
the paper; that Harrington, as the witness supposed, was the 
authorized agent of the defendant, and that no one besides 
Harrington and the defendant was authorized to furnish 
editorial matter; that there was a drawer in the printing 
office, into which was put the copy that was to go into the 
paper ; that the witness took what was found in the drawer 
for publication, and that his next recourse was to the editors: 
That the defendant went to Boston, about the Ist of June 
1845—having an appointment in the custom house—and 


had no regular time for coming to Worcester; that he some- 


times came once in two weeks, and sometimes once in three 
weeks; that he was not about the printing office on the 27th 
of June, nor that week ; that Harrington was in Worcester on 
that day, but was not in the office on the preceding day, 
(26th,) in the afternoon of which the paper was struck off: 
That the workmen in the office were employed by the wit- 
ness, and that the defendant had nothing to do with them; that 
the article complained of was at the case of J. F. Simmons, 
one of the workmen, whom the witness saw reading it, and 
supposed, but did not know, that Simmons set it up: That 
the witness knew the hand writing of Harrington, but could 
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not swear that the article was in his hand writing, nor could 
he remember that he had ever said that it was. 

The defendant’s counsel proposed to ask this witness, “ if, 
at or about the time Simmons printed the article, or set it up, 
he heard him say or express ill will towards the plaintiff, and, 
if so, what he said.” 'The judge did not permit this question 
to be put. 

The witness further testified, that he knew that an article 
was handed into the printing office, a few weeks before June 
27th 1845, reflecting on the plaintiff; that the defendant was 
then in the office, and refused to publish said article. 

E. B. Briggs, called by the defendants, testified that he 
worked in the printing office for the said Fiske, the preceding 
witness, in June 1845, and knew that J. F. Simmons, another 
of Fiske’s workmen, had ill will towards the plaintiff, about 
that time, and that he set up the article in question; that the 
defendant was not then in Worcester, but was in the printing 
office about a week afterwards, and disapproved of the article, 
and said that if he had been at home, it would not have been 
admitted into the paper. 

J. Harrington, also called by the defendant, testified that he 
furnished copy for the defendant’s newspaper, and had charge 
of it during the defendant’s absence, and put original and 
selected matter into the copy drawer in the’ printing office ; 
that he was absent on the 26th and 27th of June 1845, and 
did not put the article in question into the drawer, nor order 
it to be set up, and that it did not go into the paper with his 
approbation; that the defendant said, about a week after the 
said article was published, that he should not have published 
it, and expressed regret that it had gone into the paper: That 
the witness, with the concurrence of the defendant, made a 
statement in the defendant’s newspaper of July 4th 1845, m 
the following words: “ ExpLanation. One word with regard 
to the advertisement of Mr. Hiram Davis, in our last. It was 
inserted in the absence of the publisher, and without his knowl- 


edge or consultation. He is not, therefore, justly obnoxious to — 
censure for its appearance, nor for having given countenance. 
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or currency to the matters it contains. This fact ought to have 
appeared in the paper accompanying the advertisement. Thus 
much is deemed a matter of justice to the publisher of this 
Journal:” That another article was inserted in the same 
paper, (July 4th,) as follows: “As the editor of the ‘ Massa- 
chusetts Cataract ’ has commenced actions for slander against 
Hiram Davis and the publisher of this paper, for the article 
that appeared in it last week, and has thrown no obstacles _in 
the way of getting out this number, as he might have done by 
attaching, with other property, the paper that was wet down 
and half-printed off for this week’s edition of the same, we 
would, in justice to him, announce these facts to our readers. 
t= The above is furnished and published at the request of the 
editor of the Cataract.”” The witness also testified that this 
last article was in the hand writing of the plaintiff, except the 
words after the hand, which he (the witness) added. 

The plaintiff called witnesses, who were permitted to 
testify, (the defendant objecting, ) that they had read the pub- 
lication in question, and understood it to apply to the plaintiff. 

The judge instructed the jury, that if the proprietor of a 
newspaper, who derives profit from the establishment, intrusts 
the publication to an agent in whom he confides, he is him- 
self responsible for what appears in his paper, although it is 
not shown that he was personally concerned in the particular 
publication ; but that such proprietor might show that the 
piece complained of was published contrary to his orders, or 
that it was done clandestinely, or that some deceit was prac- 
tised upon him, or that the publication was made under such 
circumstances that neither he nor his agent participated in it; 
that if the jury believed that Harrington wrote the piece, or 
knew of its intended publication, and did not prohibit it, then 
the defendant would be lable; and also, that as the defendant 
was living away from the place of publication, and attending 
to other business, but held himself out to the public as the 
publisher and proprietor of the paper, then, if the jury found 
that Fiske knew of the intended publication and sanctioned 
it, the defendant would be liable; or «if, through gross 


“ 
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negligence of Harrington and Fiske, the publication was made, 
then the defendant would be liable ; and that though the jury 
should find that Harrington was not concerned in writing 
the piece, nor in its publication, and that Fiske did not sanction 
the publication, and they were not guilty of gross negligence 
in suffering it to be published, yet if the defendant, after 
its publication, saw the piece, and justified its publication 
as an advertisement, by another piece in a subsequent pa- 
per, he would be liable to the plaintiff, in like manner as 
though he had originally known of the publication, and that 
it was no justification or excuse that the libel was inserted as 
an advertisement, and was published in the regular course of 
business, like other advertisements ; and that the jury would 
consider of the piece published in the paper of the 4th of July, 
whether it was published with the knowledge and consent of 
the defendant, and, if it was, whether it was intended by him > 
to justify the publication complained of, and if it was, then 
the defendant would be liable; and that, in such case, they 
might consider how far such publication furnished evidence 
of malice in the defendant. 

A verdict was returned for the plaintiff, which is to be set 
aside, and a new trial granted, if the foregoing rulings and 
instructions were erroneous. 

The defendant filed a motion in arrest of judgment, as in 
the next preceding case of Goodrich v. Davis. 

G. Parker, for the defendant. 

Bacon, for the plaintiff. 

Dewey, J. The questions raised in the present case have in 
part been decided in the case of Goodrich v. Davis, (ante, 473, ) 
in which an opinion has been pronounced. ‘The remaining 
points, which are peculiar to the case, are, lst, the rejection 
of the testimony of Edward R. Fiske, as to declarations of 
Simmons proposed to be offered from his reply to the follow- 
ing question propounded to Fiske, viz.: ‘If, at or about the 
time Simmons printed the article or set it up, he had heard 
him say, or express ill will towards the plaintiff, and if so 
what he said?”’ ‘This evidence was excluded, as we think, 
correctly, and for various reasons. 
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The inquiry was as to what Simmons said at or about the 
time ot the publication of the article. Now clearly the dec- 
larations of Simmons on this subject, at a period subsequent to 
the publication of the libel, were not properly admissible. If 
such evidence be admissible at all, it must be confined to 
declarations at the time, and so connected as to make them 
admissible as a part of the act. ‘To make them such, they 
must have been made at the time, and*certainly not ata 
period subsequent to the time, of printing the article. 

The evidence of Simmons’s declarations in the matter was 
immaterial evidence. It could have no proper effect with the 
jury, in establishing any ‘fact that would constitute a defence 
to the action. 

It may be further added, that if this evidence was erro- 
neously rejected, it would hardly require us to set aside the 
verdict and grant a new trial, inasmuch as the fact proposed 
to be inferred from the declarations of Simmons, viz., his 
actual ill will to the plaintiff, was fully established by much 
more direct testimony, admitted without objection. I refer to 
the testimony of E. B. Briggs, who testified that he knew 
Simmons then entertained ill will against the plaintiff. There 
being no reason to suppose that this last witness was not fully 
credited by the jury as to his statement upon this point, it 
would seem that the defendant had the full benefit resulting 
from establishing ill will on the part of Simmons toward the 
plaintiff. But however this may be, the court, for the reasons 
already stated, are of opinion that the testimony was properly 
excluded. 

2d. 'The only remaining point respects the instructions given 
to the jury. We do not understand that they were objected to 
by the counsel for the defendant, except in a single particular. 
The general scope and tendency of the charge, upon all those 
points which might be urged in defence of a publisher or pro- 
prietor of a newspaper, when sued for a libel published and 
circulated by his agents or servants in his absence, were very 
liberal, and certainly sufficiently favorable to the defendant. 
The objection now taken is to that part of the charge in 
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which it was stated, that if the defendant, after the publica- 
tion of the libel by his agents, saw the piece and justified 
its publication, by another article published in a subsequent 
paper, he would be liable in like manner as though he had 
originally known of the publication ; and that, on this point, 
the jury would consider the character of the article published 
in the succeeding week. It is insisted, on the part of the de- 
fendant, that the libel complained of having been published 
June 27th, and this action instituted before the publication of 
the second article, the liability of the defendant must be fixed 
by the facts existing at that time, and that the subsequent pub- 
lication of July 4th, being made after the date of the writ, 
can have no effect to charge the defendant in the present action. 
This position, we think, is untenable. In the ordinary case 
of a defendant, who was personally the publisher of the arti- 
cle alleged to be libellous, his subsequent conduct, arising 
either from his silent acquiescence in a construction generally 
and publicly given to the article, or his open avowal of his 
meaning and purpose in publishing it, might be resorted to as 
furnishing evidence of the true character and meaning of the 
article alleged to be libellous. But this species of evidence 
is peculiarly pertinent, and is of more moment, where the 
defendant is an absent proprietor of a public newspaper, and 
the article alleged to be libellous was printed by his agents or 
servants during his absence. If he could avail himself of a 
defence founded upon the fact that the publication was made 
contrary to his intent, and against his orders, or through some 
fraudulent act of another, he should avail himself of the 
earliest practicable opportunity to disavow the publication, and 
to disown it and repudiate it, in plain and direct terms, such as 
will, as far as possible, correct the error, and repair the wrong 
unintentionally inflicted through the columns of a newspaper, 
of which he is the proprietor. If, on the contrary, he subse- 
quently publishes an article in reference to such previous 
article, giving it his sanction, or omitting to repudiate it and 
retract the charge contained in it, such subsequent article 
may properly be introduced as indicative of the true position 


ite 
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of the proprietor of the paper, as to the previous article. It 
is true that the question of libel or no libel relates to the first 
publication ; but that question may be materially affected by 
subsequent acts or declarations of the publisher. The jury 
might therefore well be directed to consider the fact of such 
subsequent article being published, and from it might be 
authorized to draw inferences as to the meaning of the pre- 


_vious article, and whether it was published with or without 


the approval of the proprietor of the paper. ‘The instructions 
upon this point were correct. All the objections taken by the 
defendant are therefore overruled. 

s Judgment on the verdict. 


Levi Wixtuarp vs. CHarues Rice & another. 


If a mortgagor of goods, who is intrusted with the possession, intermix them, pur- 
posely or through want of proper care, with his own goods, so that they cannot be 
distinguished, and consign them for sale to athird person, who sells them, the 
mortgagee is entitled to recover of the consignee the value of the whole. 


Trover for 527 dozen of palm leaf hats. At the trial 
before Hubbard, J. it appeared that B. G. Sampson, on the 
22d of March 1842, mortgaged to the plaintiff a quantity of 
hats in New York, and the goods in a store in Keene, 


(New Hampshire,) among which were 450 dozen finished, 


and 300 dozen unfinished, palm leaf hats, and 7000 palm 
leaves. ‘There was evidence tending to prove that the plain- 
tiff, immediately after the mortgage was made, took posses- 
sion of the mortgaged property, and sent Sampson to New 
York, to sell the hats there, and, with the proceeds, purchase 
goods in the plaintiff’s name; that Sampson did so, and sent 
the goods, which he so purchased, to the store in Keene ; that 
the plaintiff carried on business in said store, so far as to sell 
the goods mortgaged, and those so received from New York, 
and received pay, to a considerable extent, in palm leaf hats ; 
that Sampson continued in said store, and receivel large 
VOL. XI 42 ; 
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quantities of unfinished palm leaf hats, in payment of debts 
due to him on his store books ; and that said hats, so received, 
were by him mixed indiscriminately with the mortgaged hats 
and the hats received by the plaintiff in pay for goods sold by 
him as aforesaid, so that they could not be distinguished. It 
appeared that, within a month after the mortgage was given, 
over 600 dozen of unfinished hats were received into the 
store, from the sales of goods, and from the aforesaid debts, 
and that hats were continually taken from the store and 
finished; but it did not appear on whose account this was 
done. It was in evidence, that about the Ist of May 1842, 
Sampson took, for the plaintiff, 400 or 500 dozen hats, which 
had been finished, after the mortgage was made, from those 
that were in the store when the mortgage was made, and 
from those that were received into the store afterwards, and 
sent them to New York, where they were sold by him ; that 
at the time when said hats were so sent to New York, or 
immediately after, the hats in question in this action were 
taken from the store and sent by Sampson to the defendants, 
for sale. The question in the case was, whether any of the 
hats, so sent to the defendants by Sampson, were included in 
the mortgage. 

The judge instructed the jury, that “if Sampson had mixed 
the hats, which he received after the plaintiff had taken pos- 
session, indiscriminately, with those mortgaged by him, and 
with those received, on account of the plaintiff, from the sales 
of the mortgaged goods, and of the goods brought from New 
York, so that the same could not be distinguished, then the 
plaintiff would be entitled to hold the same, on account of the 
debts due to him from Sampson, as well as the other hats; 
and that the defendants, if they afterwards received the hats 
in question from the mixed lot, and sold them by Sampson’s 
order, would be liable, in this action, to the plaintiff, for their 
value.” 

A verdict was found for the plaintiff, subject to the opinion 
of the whole court as to the instructions given to the jury. 

Hartshorn, for the defendants. By the common law as 
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to confusion of goods, the intermixture, in order to give an 
owner of part a right to the whole, must be wilful and fraud- 
ulent, and not accidental or by consent. Ryder v. Hathaway, 
21 Pick. 298. Story on Bailm. § 40. 2 Kent Com. (3d ed.) 
364. Treat v. Barber, 7 Connect. 275. Barron v. Cobleigh, 
11.N. Hamp. 558. It should have been left to the jury to 
decide whether there was not a consent of the plaintiff to the 
intermixture. 

F. H. Dewey, for the plaintiff. There is no ground, on 
the evidence in this case, for inferring that the intermixture 
of the hats was unintentional. It was made purposely, and 
the party who made it must bear the loss. Ward v. Ayre, 
Cro. Jac. 366. 2 Bl. Com. 405. 3 Dane Ab.*117. Lupton 
v. White, 15 Ves. 439, 442. Hart v. Ten Eyck, 2 Johns. 
Ch. 62. Brackenridge v. Holland, 2 Blackf. 377. 

Suaw, C.J. The defendants, holding the goods as the 
consignees of Sampson, can only stand on his title, and make 
the same defence, after conversion proved, as he could make. 
That defence is, that part only of the identical hats, which 
came to the hands of the defendants, were included in the 
plaintiff’s mortgage, and that the residue were Sampson’s own 
goods. This leads to the only question of law, that is raised 
by the report, viz. whether the rule of law prescribed by the 
judge, in his instructions to the jury, was correct. . The jury 
were instructed, that if Sampson intermixed the hats received 
from other sources, and which were his own, with those 
mortgaged, so that they could not be distinguished, the mort- 
gagee had a right to hold the whole. This instruction, taken 
in connexion with the subject matter, and the facts in proof, 
we think was right. Sampson was the mortgagor, but, being 
intrusted with the possession of the goods, it was his duty to 
keep them separately, and preserve the mortgagee’s property. 
His intermixing them purposely, or through want of proper 
care, was a Violation of his duty, and unlawful. As his own 
could not be distinguished, he could take none of the mixed 
parcel without taking the plaintiff’s, which he had no right 
to do; and as against him and his consignees, the plaintiff 
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must hold the whole. Hathaway v. Ryder, 2 Pick. 298. 
Colwill v. Reeves, 2 Campb. 576. 2 Kent Com. (3d ed.) 364. 
Judgment on the verdict. 


Dan Lamp vs. Horace P. Hicks. 


In an action on the Rev. Sts. c. 19, § 6, to recover double the value of a partition 
fence erected by the plaintiff, after the defendant’s refusal to erect it, it is neces- 
sary to prove that the fence viewers gave the defendant notice of their meeting, 
before they adjudged the fence sufficient and appraised the value thereof: But 
as such adjudication and appraisement are one transaction, and are to be made at 
the same time, it is not necessary that the fence viewers should give the defendant 
& separate and distinct notice of the two purposes of their meeting. 

When a plaintiff, who has erected a fence which the defendant has refused to erect, 
demands of the defendant double the sum ascertained and certified by the fence 
viewers, as the value of such fence, and also demands the fence viewers’ fees, 
which are not legally taxed, the demand for each item is in its nature several, and 
the demand for the fees does not render void the demand for the other sum. 

A partition fence on land that is covered, a part of the year, with the waters of an 
artificial mill pond, but is occupied and used as pasture or mowing land during 
another part of the year, is not a water fence, within the meaning of the Rev. 
Sts. c. 19, §§ 9, 14. 


Assumpsit for money laid out and expended. ‘The action 
was founded on the Rev. Sts. c. 19, § 6, to recover double 
the value of a fence erected by the plaintiff on the division 
line between the plaintiff’s and defendant’s lands in Charlton. 
The plaintiff also claimed to recover a sum which he had 
paid as fees to the fence viewers, who assigned said fence to 
the defendant, to be made by him, and which he had 
neglected and refused to erect and maintain. 

At the trial in the court of common pleas, before Merrick, J. 
the plaintiff gave in evidence a paper, dated August 17th 
1844, signed by two of the fence viewers of Charlton, which 
(after stating that a controversy had arisen, between the plain- 
tiff and defendant, about their rights in a partition fence 
between their lands, and that said fence viewers, on the ap- 
plication of the plaintiff, had given due notice to the defend- 
ant) set forth an assignment, by courses and distances, of the 
fence, to be made and kept in repair by each of the parties. 
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and directed the plaintiff to build his part thereof within 
three days, and the defendant to build his part thereof within 
seven days. 

It was in evidence that the above mentioned division and 
assignment were duly recorded in the town clerk’s office in 
Charlton ; that the defendant had due notice of the time and 
place of the meeting of the fence viewers, and of the assign- 
ment made by them, and the direction when he should make 
his part of the fence; that he did not make said fence, nor 
cause it to be made, within the time prescribed; and that the 
plaintiff made it after the expiration of said time. 

The plaintiff also gave in evidence the following paper, 
signed by two of the fence viewers, who made the aforesaid 
division and assignment of the fence: “The undersigned, 
two of the fence viewers of the town of Charlton, duly 
chosen and sworn, having heretofore surveyed a certain fence 
between the enclosure of Dan Lamb and Horace P. Hicks in 
said Charlton, and after having adjudged the same to be in- 
sufficient and illegal, did order and direct that the said Horace 
P. Hicks should rebuild the same within seven days from the 
date of our order; and the said Horace P. Hicks not having © 
complied with said order, the said Dan Lamb, at his own 
proper cost and charge, has rebuilt the same. And we notified 
the said Horace P. Hicks and Dan Lamb to appear at the 
time and place appointed by us to review the said fence, and 
after having examined said fence, we find it to be built 
according to law. And we now appraise the said fence at 
the sum of twenty dollars and sixty seven cents, and we cer- 
tify that our fees for attending that service are as follows: 


.For viewing said fence half day each, $1-Q0. 
For surveying and appraising the same, and notify- 

ing, &c., 2-00 
Paid us by Dan Lamb, $3-00 


Charlton, December the 12th 1844. 
Levi Hammond, 
Jacob Ward, 
42 * 


‘ Fence viewers of Charlton.” 
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Upon its being objected by the defendant, that the plaintiff 
could not recover, unless notice to the defendant of the meet- 
ing of the fence viewers to adjudicate upon the sufficiency of 
the fence, and to appraise the same, were shown, evidence 
was introduced, tending to prove that the defendant had no- 
tice of -the intended meeting of the tence viewers to appraise 
the value of the fence. And it was testified by a witness 
called for the plaintiff, that the defendant, at the time when 
the fence viewers gave him notice to appear, acknowledged 
notice, and that he had not appeared and would not appear, 
for the reason that he was not obliged to build any part of | 
the fence on the line between him and the plaintiff; but no 
evidence was given of notice to the defendant of the inten- 
tion of the fence viewers then and there to adjudicate upon 
the legality and sufficiency of the fence. 

The judge ruled, and so instructed the jury, that no notice 
need be shown of the intention of the fence viewers to adju- 
dicate upon the legality or sufficiency of the fence; but that 
notice of their meeting for the purpose of appraising the fence 
only, was sufficient, and all that the law required. 

The plaintiff furthermore gave evidence that he exhibited | 
to the defendant the fence viewers’ aforesaid certificate of 
appraisement, &c. soon after it was made, and more than thirty 
days before the commencement of this suit, and demanded of 
him double the appraised value of the fence, and also the fees 
of the fence viewers. Upon its being objected by the defend- 
ant’s counsel that the plaintiff could not recover any part of 
his claim, because the sum of two dollars, part of the fees of 
the fence viewers, so certified and demanded, was illegal, 
the fees not being made up and charged by the day, as Rev. 
Sts. c. 19, § 18, require, the plaintiff offered to remit all the 
fees ; and the judge ruled, and instructed the jury, that the 
plaintiff, upon remitting the fees, was entitled to recover the 
residue of his claims, though the demand was of the fees as 
well as of double the value of the fence. 

The plaintiff gave evidence that the defendant occupied 
and improved his land which was fenced. 
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The defendant gave evidence that this was the first division 
and assignment of fence ever made between the owners of 
the plaintiff ’s and defendant’s lands, although they had, some 
years before, erected a fence, at their joint expense, (where 
the present fence now stands, ) which was soon after carried 
off by the water. And the defendant contended that the 
plaintiff’s right to recover, if any, was under ¢ 10 of c. 19 
of the Rev. Sts., which provides for division, &c. of fence, 
when lands have been occupied in common, without a parti- 
tion fence between them. But the judge ruled that the action 
was rightly brought on § 6 of that chapter. 

The defendant then gave evidence that he owned a grist 
mill, &c. in Charlton, and a reservoir connected therewith ; 
that the land, which was fenced, was covered by the waters 
of his mill pond and reservoir; and that the said waters, when 
kept at the height of his dam, overflowed nearly all that part 
of his land where the fence assigned to him was erected, and 
extended over part of the plaintiff’s land, thus submerging 
the greater part of said fence, so assigned to the defendant, 
a considerable part of the year. ‘The defendant also put in 
his title deeds of the land covered by said pond and reservoir. 
One of these deeds was from the plaintiff, and the other from 
the plaintiff and his wife, and both conveyed to the defend- 
ant aright of flowing. And the defendant thereupon con- 
tended, that he could not legally be required to erect and 
‘maintain a fence upon land which he thus had a right, by 
grant from the plaintiff, to keep constantly overflowed by the 
waters of his pond, and which he did keep so overflowed for 
a considerable portion of every year. But the judge instructed 
the jury, that the defendant was bound to fence said land, if 
he occupied and improved it otherwise than by overflowing 
it by the waters of his pond. 

The defendant also contended, that the fence viewers’ pro- 
ceedings could not bind him, because the fence was a water 
fence, and therefore should, by Rev. Sts. c. 19, § 14, have 
been assigned to the plaintiff and defendant in equal shares. 
And he gave evidence that much the greater part of the 
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fence that was overflowed and kept submerged, as aforesaid, 
was assigned to the defendant, while the greater part of the 
fence upon the dry land was assigned to the plaintiff. There 
was evidence, however, that there was no water near the line 
of the fence, when the fence viewers made the division, nor 
when the plaintiff made the fence. The judge instructed the 
jury that the defendant was not, by reason of any of the 
aforesaid matters, exonerated from erecting and mv hea 
his portion of the fence so assigned to him. 

The jury found a verdict for the plaintiff, and the defend- 
ant alleged exceptions to the judge’s rulings and instructions. 

Bacon, for the defendant. 

C. Allen § Hyde, for the plaintiff. » 

Suaw, C.J. This was an action to recover of the defend- 
ant double the value of a partition fence erected by the plain- 
tiff, on the ground that the. defendant had refused and 
neglected to erect that part of the fence which had been 
assigned to him to make, by the fence viewers, pursuant to 
Rev. Sts. c. 19, $ 6. The case comes before the court by 
exceptions. 

1. The first exception is, that the judge admitted the cer- 
tificate of the fence viewers, certifying their opinion of the 
sufficiency of the fence built by the plaintiff, and their ap- 
praisement of the value, without giving notice to the defend- 
ant of their meeting for the purpose of adjudicating on the 
sufficiency of the fence. 


The statute does not, in terms, direct notice to the parties ; 


but it was held in Scott v. Dickinson, 14 Pick. 276, as the 
reasonable construction of the similar St. of 1785, c. 52, that 
notice must be given. 

It appears by the certificate of the fence viewers, that they 
did give notice to the parties of the time and place of their 


meeting, ‘to review the said fence,’ and that, having exam-. 


ined the same, and found it to be built according to law, they 
then proceeded to appraise the same. This would seem of 
itself to be sufficient evidence of notice. 

_ But it appears by the exceptions, that some other evidence 
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was offered, to.show that the defendant had notice of the 
intended meeting of the fence viewers to appraise, the value 
of the fence, but declined to appear, for the reason that he 
was not obliged to build any part of the fence on the line 
between him and the plaintiff; but no notice to the defendant 
was offered to be proved, of the intention of the fence view- 
ers, then and there to adjudicate upon the legality and suffi- 
ciency of the fence. ‘The court instructed the jury, that 
notice of the fence viewers’ meeting, for the purpose of 
appraising the fence only, was sufficient, and all that the law 
required. | | 

The exception and the argument for the defendant seem 
to assume that the law requires two distinct meetings of the 
fence viewers, after the fence has been repaired; one, to 
determine on its sufficiency, and the other, to appraise its 
value, or, at least, if there be one meeting only, that there 
must be a separate and distinct notice of the two. purposes. 
We do not so understand the law. The Rev. Sts. c. 19, $ 6, 
do not prescribe, in terms, how the double value therein pro- 
vided for shall be ascertained, otherwise than by saying, in- 
general terms, that it shall be ascertained and recovered, in 
the manner provided in that chapter. This refers to ¢ 4, 
which provides, that ‘‘when any deficient fence, built up or 
repaired by any complainant, as provided in the preceding 
section,” (i. e. after the other party has neglected to do it, 
according to an order of the fence viewers, ) ‘‘ shall be adjudged 
sufficient, by two or more of the fence viewers, and the value 
thereof, together with their fees, ascertained by a certificate 
under their hands, the complainant shall have a right to 
demand,” &c. The judging of the sufficiency of the fence, 
and ascertaining the value, are all one transaction, to be done 
at one time; and one notice, indicating the purpose, so that 
_it may be reasonably intelligible, is sufficient. 

2. The next exception is, that the plaintiff demanded the 
double damages, and also the fees of the fence viewers; that 
their fees were not legally taxed, because not taxed by the 
day, as required by Rev. Sts. c. 19, § 18; and that therefore 
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the demand was for too much, and consequently illegal 
and void. The plaintiff, at the trial, relinquished all claim 
for their fees. 

It appears by the case, that the plaintiff exhibited to the 
defendant the fence viewers’ certificate of appraisement, soon 
after it was made, and more than thirty days before the com- 
mencement of the suit, and then made a demand of double 
the amount of the appraised value of the fence, (Rev. Sts. 
c. 19, § 4,) and also the fees of the fence viewers. It appears, 
by reference to the certificate, that the value of the fence 
was separately appraised at $20-67; and they also certify 
their own fees, one half day each, $1; notifying &c. $2; the 
whole, $3. The statute prescribes that the fence viewers 
shall be paid at the rate of $1la day. But, supposing the 
charge of $2, for surveying, notifying, &c. was illegal, of 
which we give no opinion, we are of opinion that the demand 
for each item was in its nature several, and that the demand 
for the $2 would not render the demand for the other sums 
void. The defendant might have paid the damage, and 
refused to pay the costs, if by law he was not bound to pay 
the latter. We think the demand was sufficient and the 
direction right. 

3. The third exception is, that the fence in question was a 
water fence, specially provided for by the 9th or 14th section 
of the statute. But we think otherwise. Sect. 9 provides 
for a case where the boundary line between two proprietors 
is a river, brook, pond or creek, which is not of itself a suf- 
ficient fence, and where a fence cannot be made in such 
waters, and on the true boundary line, without unreasonable 
expense ; in which case, fence viewers are authorized to direct 
a suitable fence, not on the true line. Such is not the present 
case. The boundary of the parties is not a river, creek, 
brook or pond. It is land, over both parts of which water is 
spread, a part of the year, and during a part of the year it is 
free from water, and is improved. 

Sect. 14 provides that ‘when a water fence, or fence run- 
ning into the water, is necessary to be made, the same shall be 
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done in equal shares.”” The case contemplated in this section 
is well defined in the quaint language of the province law, in 
a preamble to the original of this provision: ‘ Whereas it may 
happen that the bound or line, betwixt man and man, may 
butt or end on, or run into, the sea, or some river or pond, 
whereby the water fence may be needful.’”?” Anc. Chart. 525. 
The purpose is sufficiently expressed in this 14th section ; a 
“fence running into the water.” It contemplates a fence ter- 
minating at deep water, where it must be carried to such a 
distance into the water, that the depth of water itself becomes 
a sufficient fence. Such a fence it may be more expensive 
and difficult to make and maintain; and therefore the legisla- 
ture have thought it expedient to make a special provision 
for its being done in equal shares. But this cannot apply to 
land occasionally covered with water, but capable, a part of 
the year, of being mowed, pastured, and used as upland. 
Exceptions overruled. 


—— 


Leonarp’ C. Funuer vs. Evpripce CHAMBERLAIN & others. 


Tn an action of trespass against three defendants, the jury assessed $7-83 damages 
against each defendant, stating the aggregate amount at $23-49: The court 
informed the jury that the law required joint damages, and directed a verdict to 
be drawn up, in proper form, for the sum of $23-49, against the three defendants, 

' which verdict was affirmed by the jury and recorded. Held, that the verdict was 
legal and proper. 

Irregularity in the taking of a verdict is no cause for arresting judgment. 


Tuts was an action of trespass against Elbridge Chamber- 
lain, Daniel Bigelow, Asa Stratton, Benjamin Cook and 
Anderson Cook. ‘The trial was before Hubbard, J. The 
jury retired a short time before the court adjourned at evening, 
agreed upon a verdict, sealed it, and returned it, in court, the 
next morning, in the form following: ‘‘The jury find that 
Anderson Cook did commit an assault on Leonard C, Fuller, 
on the 2d day of June 1845, as alleged against him in the 
first count in the declaration; and the other defendants are 
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not guilty as set forth. We assess the damage upon Anderson 
Cook, to the amount of six dollars. $600 

‘‘Qn the second count alleged against the defendants, the 
jury find them not guilty. 

‘On the third allegation set forth against the defendants, 
the jury find that the plaintiff has sustained his allegation. 
We assess the damage against Anderson Cook, Daniel Bige- 
low and Asa Stratton, at the sum of seven dollars and eighty 
three cents each, $23°49.” 

The judge informed the jury, that the damages must be 
Joint, and directed a verdict to be drawn up, in the proper 
form, for the aggregate sum of twenty three dollars and forty 
nine cents, on the third count, against the three defendants 
named by the jury. This was done, and the verdict, so drawn 
up, was affirmed by the jury, and was recorded. ‘The said 
defendants thereupon moved in arrest of judgment, because 
‘the verdict on the third count should be for the sum of 
seven dollars and eighty three cents, and no more.” 

C. Allen, for the defendants, cited Halsey v. Woodruff, 9 
Pick. 555. 2 Greenl. on Ev. ¢ 277. Kempton v. Cook, 
4 Pick. 307. Proprietors of Kennebeck Purchase v. Boulton, 
4 Mass. 419. | 

Bridges, for the plaintiff. 

Suaw. C. J. Certainly this motion in arrest of judgment 
cannot be maintained. All is right on the record; and what 
the defendants complain of is an irregularity in taking the 
verdict, which, if well founded, would afford no cause for 
arresting the judgment. If any injustice had been done 
thereby, it should be corrected by setting the verdict aside 
and ordering a new trial. ‘The paper sealed up by the jury 
was not technically a verdict. Such a paper is not a verdict, 
till it is affirmed and recorded. Roberts v. Rockbottom Co. 
7 Met. 49. Co. Lit. 227 6b. 

In Halsey v. Woodruff, 9 Pick. 555, and that class of cases, 
where there was a joint charge of trespass against several, a 
verdict of guilty, and several damages, the plaintiffs were 
permitted to enter one joint judgment against all, assuming 
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the largest Sum assessed against any one as the damages 
against all, de meltoribus damnis. 'Those were cases where 
such a verdict as that in question had been offered and 
amended, and stood as the basis of the judgment. But here, 
when the sealed paper was opened, it was rightly explained © 
to the jury, by the judge, that the law required joint damages. 
They had already found that the plaintiff ought to receive, 
for his indemnity, twenty three dollars and forty nine cents, 
the aggregate of the three several sums. ‘They adopted the 
amendment, (not having been discharged,) unanimously 
affirmed it as their verdict, and authorized it to be so recorded. 
Motion overruled, and judgment on the verdict. 


5 
Epwin Draper & another vs. THe Worcester & Norwicu 
Ram Roap Company. 


e 


In an action upon the case against a rail road corporation, to recover damages for 
the non-delivery of goods intrusted to the defendants for transportation, and in 
an action of trover to recover the value of such goods, a servant of the defendants, 
employed by them to load and unload ears, and deliver freight, at the depot where 
the goods arrived, is a competent witness for the defendants, to prove that all the 
goods were delivered, at such depot, to the plaintiff or his agents. 


Tis was an action upon the case, to recover damages for 
_ the non-delivery of 36 barrels of flour, part of a lot of 1135 
barrels, delivered to the defendants at Norwich, to be 
transported, for the plaintiff, to Worcester. The declaration 
also contained a count in trover. 

At the trial in the court of common pleas, before Merrick, J. 
the defendants admitted that they were common carriers, and, 
as such, received said 1135 barrels of flour from the plaintiffs, 
to be transported for them, as alleged in their declaration. 

The »laintiffs introduced evidence tending to show that the 
defendants presented to them a bill for the freight of the 
whole quantity of 1135 barrels; that they paid the same; 
that a part of said flour arrived at the defendants’ depot in 
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Worcester, and was received by the plaintiffs ; aid that a part 
thereof had not been received by them. 

The defendants’ counsel, in opening their Perscb stated 
that they insisted that the whole quantity of 1135 barrels of 
flour had been delivered, at their depot in Worcester, to the 
plaintiffs or their agents. 'The defendants then called George 
H. Haven as a witness, to prove their alleged defence. He 
-was objected to by the plaintiffs on the ground of interest, 
and was examined by them on the voir dire. On this exami- 
nation, he testified as follows: ‘I was in the employ of the 
defendants when this flour arrived. I was_ freight-house 
laborer, to load and unload cars, and deliver freight. It was 
my duty to deliver freight which came there.” 

The plaintiffs insisted that said Haven’s interest was proved, 
and denied his competency; but the court decided that his 
interest was not proved, and admitted him to testify. A ver- 
dict was returned for the defendants, and the plaintiffs alleged 
exceptions to the admission of Haven’s testimony. 

Bacon & Hartshorn, for the plaintiffs. Haven was not a 
competent witness for the defendants. 1 Greenl. on Ev. 
$$ 390, 394, 395. 1 Stark. Ev. 188. Tyler v. Ulmer, 12 
Mass. 163. Morish v. Foote, 8 Taunt. 454, and 2 Moore, 
508. The exception, in cases of necessity, does not apply to 
this case ; as it exists only when the principal offers the agent 
to prove an act done within the scope of his authority. 
Agents never are admitted as witnesses to disprove their owi 
negligence. 1 Greenl. on Ev. $$ 416, 417. Green v. New 
River Co. 4'T. R. 589. Fuller v. Wheelock, 10 Pick. 135. 
Noble v. Paddock, 19 Wend. 456. Dudley v. Bolles, 24 
Wend. 465. 

B. F'. Thomas, for the defendants. 'The case cited from 
4 T. R. 589, and other cases like it, proceeded on the 
ground that the record or the evidence showed that the care- 
lessness of the offered witness was the cause of action. In 
the present case, it does not appear that negligence, either of 
the defendants or their servants, is the ground of action. ‘The 
defendants may be liable for theft, robbery, fire, &c. in which 
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no servant of theirs was implicated. The record of this case 
could not be used against Haven; for it would not show any 
concern of his in the action or the result of it. 

The exception, as to the admissibility of agents to testify 
in behalf of their principals, should be liberally applied to 
corporations, that must do all their business by agents. See 
1 Green]. on Ev. § 416. 1 Stark. Ev. 99, 100, 112, 113. 
Ross v. Rowe, cited in Roscoe on Ev. 85, and in 2 Stark. Ev. 
754. Fisher v. Willard, 13 Mass. 379. Spencer v. Gould- 
ing, Peake’s Cas. 129. Alexander v. E'merson, 2 Littell, 27. 

Suaw, C.J. The defendants admit themselves to be com- 
mon carriers of merchandize, and the action is brought against 
them in that capacity. The only question brought up by the 
exceptions is, whether Haven, called as a witness by the 
defendants, and objected to by the plaintiffs, on account of 
interest, was competent or not. 

In opening the defence, the counsel stated that the defend- 
ants expected to prove that the whole quantity of flour, for- 
warded by the plaintifis, had been delivered from their depot 
in Worcester. ‘The witness, being examined on the voir 
dire, testified that he was in the employ of the defendants, 
when this flour arrived ; that he was a freight-house laborer, to 
load and unload cars and deliver freight; that it was his duty 
to deliver freight which came there. 

It is not easy, perhaps, to draw a precise line between the 
eases of servants called by their masters, where the matter 
drawn in question is the carelessness and negligence of the 
servant, and cases where servants and agents are called to 
testify to acts done in the usual course of their employment, 
and where their masters may gain or lose by their testimony. 
In the former, they are held to be incompetent; in the latter, 
they are competent. Perhaps the true distinction is this; 
that where, by the pleadings and issue, or the actual state of 
the inquiry, the question is upon the lability of one to an- 
swer, in consequence of the negligence or carelessness of a 
particular servant, and where the servant may be liable over, 
in an action to the master, such servant shall be held 
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incompetent for his employer, without a release; because, 
in a suit over against the servant, the verdict and judg- 
ment, in the case in which he is offered, would be evidence 
for the employer against the servant, either as to the main 
fact, or as to the amount of damages sustained. But 
where the question is of a general nature, as in trover or case 
for the non-delivery of property, no such use could be made 
of the judgment, and the objection to the competency of the 
witness would not exist. It is difficult to perceive the 
interest which the witness has in the present suit, when we 
consider that such interest must be direct, and not contingent, 
possible or uncertain, and that it must be an interest in the 
event of the suit, and not merely in the question or subject mat- 
ter. Bent v. Baker, 3'T. R. 27. The witness is not called 
to disprove his own negligence. Such fact is not directly or 
necessarily charged, or drawn in question. Green v. New 
River Co. 4 'T. R. 590. Noble v. Paddock, 19 Wend. 457. 

But the precise ground on which we decide that this witness 
was competent is, that the case is within that well established 
exception to the general rule, which admits agents, factors, 
brokers, carriers, and subordinate agents and servants in all 
departments of business, to testify, as competent. witnesses, 
to the receipt and payment of money, the delivery of goods, 
and all acts usually done by such classes of persons, within 
the scope of their ordinary occupation and employment. It 
is founded on those considerations of general expediency, 
growing out of the usual order and course of business; and 
without such modification of the general rule, business would 
be greatly impeded. A different rule would operate as a great 
obstruction to the transactions of merchants, ship owners, 
carriers and other dealers; but it would nearly prevent the 
operations of corporate companies, who must act entirely 
through various classes of officers and agents. 1 Greenl. on 
Ev. $$ 416, 417. 

The only case cited in the argument, which seems opposed 
to this view, is that of Fuller v. Wheelock, 10 Pick. 135. 
That case is very different from the present. ‘There the 


SEPTEMBER TERM 1846. 509 


Lewis v. Western Rail Road Corporation. 


witness was the authorized agent of the plaintiff to receive 
the money, and had given his receipt for it. Upon the evi- 
dence, therefore, he was immediately liable to the plaintiff, in 
an action for money had and received ; and he was called, 
without a release, to testify to facts which would exonerate 
him from such action. Besides; he was not a general agent, 
called to testify to acts in the usual course of his employment, 
but was specially authorized, and for aught that appears to the 
contrary, by power of attorney, to do that particular act. 
That case is not an authority applicable to the present. 
n Exceptions overruled. 


—_—_—_——_—— 


Joseru Lewis vs. THe Western Rat Roap Corporation. 


If A., for whom goods are transported by a railroad company, authorizes B. to receive 
the delivery thereof, and to do all acts incident to the delivery and transportation 
thereof to A., and B., instead of receiving the goods at the usual place of delivery, 
requests the agent of the company to permit the car, which contains the goods, 
to be hauled to a near depot of another rail road company, and such agent 
assents thereto, and assists B. in hauling the car to such depot, and B. there re- 
quests and obtains leave of that company to use its machinery to remove the goods 
from the car; then the company that transported the goods is not answerable for 
the want of care or skill in the persons employed in so removing the goods from 
the car, nor for the want of strength in the machinery used for the removal of them, 
and cannot be charged with any loss that may happen in the course of such 
delivery to A. 


THIs was an action to recover damages alleged to have 
‘been caused by the defendants’ negligence in the delivery of 
a block of marble. 

At the trial in the court of common pleas, before Merrick, J. 
it appeared that a block of marble, weighing about four tons, 
was brought from Pittsfield to Worcester, on the 28th of 
February 1844, in one of the defendants’ freight cars, and 
that the plaintiff paid the freight: That before the block 
arrived, one Lamb, a truckman, usually employed by the 
plaintiff to do his trucking, and who had been by him par- 
ticularly requested’ to obtain and bring the block to him, had 
applied to the superintendent of the depot of the Boston and 
Worcester Rail Road Corporation, at Worcester, for leave to use 
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a 
the derrick and machinery of that corporation in unlading the 
block from the car and placing it upon a truck, as there were 
no such derrick and machinery at the defendants’ depot in 
Worcester: That upon the arrival of the block at the defend- 
ants’ depot, Lamb went to the depot of the Boston and Wor- 
cester Rail Road Corporation, with his truck, to receive and 
transport the block to the plaintiff ; and that one M’Coy, (who 
was employed by the defendants, and whose business it was 
to deliver and receive freight, ) assisted by said Lamb and his 
truck horse, drew the car, on which the block had been trans- 
ported by the defendants, from the defendants’ depot to the 
junction of the two rail roads, and shifted the switch, and 
drew the block to the depot of the Boston and Worcester Rail 
Road Corporation, and proceeded to remove the block from 
the car to the truck, by the aid of the aforesaid derrick and 
machinery ; and that, while attempting to do this, the hook, 
_ which fastened the chain of the derrick around the block, gave 
way, and the block fell and was broken. 

It further appeared that the defendants had never before 
brought any stone, of this size and description, over their road, 
to Worcester, and that neither they nor any of their agents 
had ever before undertaken to deliver articles of any kind at 
the depot of the Boston and Worcester Rail Road Corporation, 
nor at any other place than their own depot, nor with any 
other machinery than their own; that M’Coy had never been 
withorized nor permitted to undertake to deliver articles at 
any other place; that his duties were to receive the articles 
which were to be sent from Worcester, and give written re- 
ceipts therefor, and to deliver to owners or consignees articles 
brought to Worcester, according to the way-bills; and that, 
in these duties, he was subordinate to the station agent. 

The plaintiff introduced evidence tending to show that the 
defendants had not the means or conveniences for delivering 
a stone, of this size and description, at their depot. But the 
defendants also introduced evidence tending to show that this" 
stone might have bzen safely and conveniently delivered on 
the platform of their depot. 


SEPTEMBER TERM 1846. 511 


Lewis v. Western Rail Road Corporation. 


The defendants contended that they were not liable in this 
action. But the judge ruled, that if M’Coy did not complete 
the delivery of the stone at the defendants’ depot, and under- 
took to deliver it at the depot and with the machinery of the 
Boston and Worcester Rail Road Corporation, and if, in the 
course of the delivery, the injury happened through his neg- 
ligence in the mode of delivery, or through a defect in the 
machinery, which a proper vigilance would guard against, 
then the defendants were liable. 

The jury returned a verdict for the plaintiff, and the de- 
fendants alleged exceptions to the judge’s ruling. 

Ashmun, for the defendants. M’Coy’s authority was special 
and limited. He was not, in any sense, a general ‘agent of 
the defendants, with discretionary powers. And as he did not 
act within the scope of his authority, in attempting to deliver 
the block. at the depot of another corporation, the defendants 
are not responsible in this action. Story on Agency, $$ 79, 
80, 81, 94, 126, 131, 458, 459, 460. 2 Rol. Ab. 553. Lamb 
v. Palk, 9 Car. & P. 629. Thayer v. City of Boston, 19 
Pick. 511. Williams v. Mitchell, and Foster v. Essex Bank, 
17 Mass. 98, 479. Olive v. Hames, 2 Stark. R. 181. Be- 
sides ; M’Coy’s undertaking to deliver at another depot was at 
the request, or suggestion, or with the consent, of Lamb, the 
plaintiff’s agent. If this agent had not been instrumental in 
the removal of the block to another depot, or if M’Coy had 
taken it there upon his own suggestion alone, perhaps the 
plaintiff might have maintained an action for non-delivery by 
the defendants; but he could not, even on such a state of facts, 
‘maintain this action for carelessness in the delivery. 

No question of fact, as to the extent of M’Coy’s authority, 
was submitted to the jury. The evidence on that point was 
clear and uncontradicted. If the plaintiff had contended that 
this authority was larger than appears in the bill of exceptions, 
he should have put that question to the jury. Witte v. 
Hague, 2 Dowl. & Ryl. 33. Dyer v. Pearson, 3 Barn. & 
Cres. 38. Brady v. Giles, 1M. & Rob. 494. But the judge, 
at the trial, ruled that if M’Coy wndertook to deliver the block 
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at the depot of the Boston and Worcester Rail Road Corpora- 
tion, and if the injury happened through his negligence in 
the mode of delivery, then the defendants were responsible. 
No such legal inference can be drawn from these facts. 

The duty of common carriers is to make a right delivery 
of goods, at the proper place of destination, according to the 
usage of trade, or the course of business. Story on Bailm. 
§ 509, and cases there cited. A compliance with this duty 
would have been the unloading of the block at the defendants’ 
depot, upon the ground, in a safe and convenient place. It 
was no part of their duty to place it upon the plaintiff’s truck. 
The plaintiff, for his convenience, chose another mode and 
another place of delivery ; and he took the responsibility of 
thexmeasure. The defendants knew nothing about the suf- 
ficiency or fitness of the machinery provided by another rail 
road corporation, and ought not to be held as insurers for it, 
in any respect; especially as it was the plaintiff who sought 
and obtained the leave to use it. | 

The defendants were not common carriers of the block 
when it was injured. They were carriers between their 
depot in Pittsfield and their depot in Worcester, and not from 
their own depot to that of another corporation; and their 
responsibility terminated at their own depot. Ackley v. Kel- 
loge, 8 Cow. 223. | 
However universal the custom may be for carriers to de- 
liver goods to the owner, at the place of destination, still the 
parties may, by their contract, waive it; and if they do, the 
carrier is discharged. In the case at bar, the leave, asked and 
obtained by the plaintiff, to use the machinery of another cor- 
poration, and his drawing of the block to the depot of that 
corporation, were, in law, a waiver of the right to have the - 
block delivered at the defendants’ depot, and a discharge of 
their liability as carriers. Strong v. Natally, 1 New Rep. 16. 
Matter of Webb, 8 Taunt. 443. Story on Bailm. $ 541, 

Barton & F'. H. Dewey, for the plaintiff. The defendants 
are to be held responsible for the safe delivery of the block to - 
the plaintiff, unless prevented by inevitable accident, by public 
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enemies, or by his act. 1 U.S. Digest, Bailment, 157, 158. 
Story on Bailm. $$ 507-510. Dusar v. Murgatroyd, 1 
Wash. C.C.13. Hagle v. White, 6 Whart. 505. And the 
burden is on the defendants to exonerate themselves, by proof 
of one of these three grounds of excuse. Hastings v. Pep- 
per, 11 Pick. 44. Craig v. Childress, Peck, 271. Story on 
Bailm. ¢ 529. 

The defendants’ responsibility did not cease upon the safe 
arrival of the block at Worcester. They were bound to de- 
liver it safely to the plaintiff. Story on Bailm. $538. The 
plaintiff might have waived his claim on the defendants for 
the safety of the block, after its arrival. But in order to con- 
stitute such waiver, he must. have taken exclusive possession 
of it, or have terminated the custody of the defendants by an 
act or direction which did not flow from their duty. It is not 
till the transit is ended, and the delivery is either completed 
or waived, that a carrier’s responsibility ceases. Story on 
Bailm. $$ 541, 542. In the case at bar, the plaintiff did not 
take exclusive possession of the block at the defendants’ depot. 
It does not appear that he knew of its arrival until after it 
was broken. Nor did Lamb take exclusive possession of it 
for the plaintiff. He merely assisted M’Coy to remove it to 
another depot. Besides; Lamb had no authority to waive 
any of the plaintiff’s rights. He was merely a special agent 
to transport the block to the plaintiff. His being accustomed 
to do the plaintiff’s trucking did not make him a general 
agent. 2 Kent Com. (3d ed.) 620, 621. Story on Bailm. 
$$ 126, 127, 459. 

The defendants had not delivered the block to the plaintiff 
before it was broken, according to the usual course of business. 
Dudley v. Smith, 1 Campb. 167. Story on Bailm. $¢ 538, 
542. ‘The only question then is, whether the acts of the 
plaintiff, or of Lamb, were such as to discharge the defend- 
ants from their usual liability. ‘The defendants are respon- 
sible for the acts of their agents done within the scope of the 
‘agents’ authority. M’Coy was their agent to receive freight, 
and to deliver to owners or consignees articles brought to 
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the defendants’ depot. From the nature of his duties, and. 
from the necessity of the case, he must have had some dis- 
cretionary power. Different articles must be delivered at dif- 
ferent places and in different ways. A block of marble weigh- 
ing four tons could not be properly unloaded upon the platform 
of the depot. A delivery there would not be a discharge of 
the defendants’ duty. Story on Bailm. ¢ 509. It appears that 
no stone of this size had ever before been brought to the de- 
pot. It was a new case; and it isa matter of great uncer- 
tainty, at least, whether the stone could have been properly 
delivered at the defendants’ depot. M’Coy must be considered 
as acting within the scope of his employment, when he drew 
the car, which contained the stone, to the other depot, for the 
purpose of delivering it there. The defendants, in order to 
avoid their liability for the acts of their general agent, should 
have given notice that his authority was limited in the par- 
ticular case. See Story on Bailm. (38d ed.) $¢ 507, 507 a. 
Hern v. Nichols, 1 Salk. 289. Gibson v. Colt, 7 Johns. 390. 
Munn v. Commission Co. 15 Johns. 54. Matthews v. West 
London Water Works Co. 3 Campb. 403. Howard v. Bail- 
lie, 2H. B. 618. Dawson v. Lawley, 4 Esp. R. 65. Ellis 
v. Turner, 8 'T. R. 531. Owings v. Hull, 9 Pet. 607. Da- 
mon V. Inhabitants of Granby, 2 Pick. 345. Jeffrey v. Bige- 
low, 13 Wend. 518. De Mott v. Laraway, 14 Wend. 225. 
Guerreiro v. Peile, 3 Barn. & Ald. 616. 3 Chit. Law of Com. 
& Man. 198-202. Story on Agency, $$ 127, 181, 133. 
Dewey, J. The general principles of law, regulating the 
duty of common carriers in safely conveying and delivering 
property committed to their charge, required a delivery of this 
block of marble to the plaintiff; and if there had been no 
peculiar circumstances in the present case, affecting the mode 
and place of delivery ; if the servant of the defendants had, of 
his own suggestion, undertaken to make such delivery at 
another place than their depot, and in the execution of such 
purpose had damaged the block ; it may: be that, for such mis- 
conduct of their servant, they would have been responsible, 
though he acted without particular orders, and in an unusual 
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.manner, in the discharge of the duties appertaining to his 
office. 

The counsel on both sides have argued the case very much 
upon the point of the liability of the defendants for the acts of 
M’Coy, under the assumption that he was the director in mov- 
ing the block from the depot of the defendants, and that it 
was carried for delivery to the other depot, for his.convenience. 
But the leading error, as it seems to us, in presenting the case 
to the jury, was in disregarding the facts tending to show that 
the defendants were excused from all liability of safe transpor- 
tation and delivery, after the block left their depot. 

The duty of the defendants was to transport the article, 
and deliver it at their depot. But this duty may be modified 
as to the manner of its performance. 'The omission of the 
defendants to remove goods from the cars, and place them in 
the warehouse, or upon the platform, would not, in all cases, 
subject them to an action for non-delivery, or for negligence 
in the delivery. Suppose a bale of goods was transported by 
them, and, on its arrival at the depot, the owner should step 
into the car and ask for a delivery there, and thereupon the 
goods should be passed over to him, in the car. The delivery 
would be perfect ; and if any casualty should subsequently 
occur, in taking out the bale, the loss would be his. The 
place and manner of delivery may always be varied with the 
assent of the owner of the property; and if he interferes to 
control or direct in the matter, he assumes the responsibility. 

The real question in this case is this: Were the defendants 
discharged from further liability for the safe transportation and 
delivery of the- block, after it left their depot? It seems to 
us that there was evidence tending to show this. Had the 
plaintiff been personally present at the depot, and done the 
same acts that Lamb did, we suppose no one would doubt that 
the defendants would have been discharged from all further 
liability, after the block left their depot. The whole then 
turns upon the extent of Lamb’s agency, and the effect to be 
given to his acts, in reference to the delivery. As to this 
point, we think there was an omission, or want of precise 
direction, in the charge of the presiding judge. 
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The court are of opinion that the jury ought to have been 
instructed as to the effect of the acts of Lamb, as follows: 
Ist. That if Lamb was authorized and employed by the plain- 
tiff to take and receive the delivery of the block, which, being 
of unusual size and weight, required peculiar care and atten- 
tion to deliver; and if he was the authorized agent of the 
plaintiff to do all acts incident to the delivery and transporta- 


tion of the block; and if Lamb, instead of receiving the block ~ 


at the depot of the defendants, requested their agent for de- 
livery to permit the car containing the block to be hauled to 
the Boston and Worcester Rail Road derrick, and if Lamb 
requested the use of that derrick for the purpose of removing 
the block from the car to his truck; then these acts, being 
incident to the delivery of the block, were acts within the 
authority conferred on Lamb by the plaintiff, and bind him 
m the same manner as if done by himself. 2d. That if 
Lamb requested M’Coy to deliver the block, or consent to 
the delivery thereof, in this mode, instead of delivering the 
same at the defendants’ depot, and with the means there pro- 
vided, then, from the time the car left the defendants’ depot 
and premises, and went to the derrick of the Boston and Wor- 
cester Rail Road, the defendants ceased to be liable, either for 
the care and skill of the persons employed, or for the strength 


and sufficiency of the machinery employed for the purpose; and — 


that the persons employed must be regarded as the agents of 
the plaintiff. 3d. That the general duty of the defendants, 
as common carriers, was to make a true delivery of goods at 
the usual place, which, in this case, was their own depot at 
Worcester; but that it was competent for the plaintiff to assent 
to a delivery elsewhere; that if the plaintiff desired such a 
special delivery, to which the agent of the defendants assented, 
then, from and after the time that the block had gone from 
the regular place of delivery, with respect to such special de- 
livery the block might be regarded as constructively delivered, 
so that the defendants were exempted from the duty of mak- 
ing any other or different delivery. 
New trial granted. 
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Wintttam Wuitney vs. Cuartes T. Eames. 


The owner of a mill and mill pond, and of land bordering on a stream, conveyed to 
A. the upper part of said land, with ‘‘a privilege to the grantee to dig a ditch,” 
from a certa.n point, ‘“‘large and deep enough to convey all the water into the 
river, without overflowing the meadow, where it will do the grantor’s land the 
least damage:” The grantor afterwards conveyed the lower part of the land to 
B., who erected a mill dam thereon, and thereby flowed the water back into the 
ditch which A. had dug, in pursuance of his grant; and A. brought an action 
against B. to recover damage for such flowing. Held, that B. could not defend 
by showing that he, with the knowledge of A., and without objection from him, 

_ erected said dam, and continued it for several years before A. dug his ditch so deep 
as to be affected thereby, and that the damage to A. was occasioned by the sink- 
ing of his ditch to a level below that at which it was when B.’s dam was erected. 


TRESPASS UPON THE CASE, to recover damages for causing 
the water of a stream in Milford to flow back upon the wheel of 
the plaintiff’s mill, by means of a mill dam erected across the 
stream, by the defendant, in 1839. ‘Trial before Hubbard, J. 
whose report thereof was as follows: 

The plaintiff, to prove his title and his right to run his 
mill, as against the claims of the defendant, introduced a deed 
of David Stearns, (who then owned the premises on which are 
the mills of the plaintiff and the defendant, and all the dams, 
ditches and flowing hereafter mentioned, ) to Nathan Parkhurst, 
dated August 24th 1803. This deed conveyed to said Park- 
hurst the land on which the said mill stands, and through 
which land there had then been recently dug a trench for the 
- purpose of conveying the water from the mill pond southerly, 
to and by the mill, to the south line of the land conveyed by 
said deed; which trench is therein called “the new dug 
way.” Said deed contained this clause, to wit; ‘ the grantor 
hereby grants a privilege to the grantee to dig a ditch from 
the south end of the new dug way, large and deep enough to 
convey all the water into the river, without overflowing the 
meadow, where it will do the grantor’s land the least damage.” 

The plaintiff also introduced evidence of sundry mesne con- 
veyances, showing that he had acquired the land, &c. con- 
veyed by the said deed of Stearns to Nathan Parkhurst. 

The plaintiff then introduced evidence tending to prove that 
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the defendant, in 1839, erected his mill and dam across said 
stream, whereby the water was flowed back into the ditch 
and into the dug way mentioned in said deed of David Stearns 
to Nathan Parkhurst, and so high as to obstruct the plaintift’s 
mill wheel, since December 1845; and also tending to prove 
that the plaintiff’s mill and dam were erected and put in 
operation in 1803, and that the mill and wheel were nearly, 
if not entirely, in the same situation as at the time when 
the defendants’ mill and dam were erected in 1839. 

The defendant introduced a deed, made by David Stearns, 
on the 5th of March 1814, to Samuel L. Scammell, which 
eonveyed to said Scammell all the land on which the defend- — 
ant’s mill, dam and mill pond are situated, with other lands ; 
also the deed of said Scammell to Perley Hunt, dated April 
19th 1828, conveying the land on which the defendant’s mill 
pond is situated, and a deed of the same premises from said 
Hunt to the defendant, dated February 25th 1839; also a deed 
of said Scammell to Ithiel Parkhurst, dated March Ist 1832, 
conveying about three acres of Jand, on a part of which the 
defendant’s mill and dam stand; and also sundry mesne con- 
veyances, by which he (the defendant) acquired title to the 
premises described in said deed of Scammell to said Ithiel. 

The defendant then offered to prove that his dam was 
erected in 1839, with the knowledge of the plaintiff, and 
without objection made by him; that previously to October 
1845, the plaintiff’s dug way and ditch, mentioned in said 
deeds, had never been reduced to so low a level that the water 
raised by the defendant’s dam did or could flow back upon 
the plaintiff’s mill; and that, if the plaintiff had suffered in- 
jury by the flowing back of the water upon his mill, it had 
been occasioned by his digging out and reducing the level of 
his said dug way and ditch, in October 1845, below what they 
had ever been before, and lowering his wheel at the same 
time. 

The judge ruled that the facts, so offered to be proved, 
would not, if proved, constitute a legal defence to the plain- 
tiff’s action. The defendant thereupon consented that a 
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verdict should be taken for the plaintiff, subject to the opinion 
of the whole court as to the said ruling. 

Newton § Chapin, for the defendant. 

C. Allen § F'. H. Dewey, for the plaintiff. 

The decision was made at October term 1847. 

Dewey, J. The course of argument relied on in the de- 
fence is founded upon certain general principles of law regu- 
lating the rights of the various owners of mill sites, or lands 
through which a watercourse passes, that is capable of being 
converted to a beneficial use for a mill. Thus it is said that 
the defendant, when he became the owner, in 1839, of the 
lower privilege, had aright, by virtue of the conveyance to 
him, to act, with respect to the owners above, in reference to 
the state of things actually existing ; and that if he permitted 
them to continue and uninterruptedly to use the water, to the 
extent of the existing appropriation, he violated no right as to 
the upper privilege. ‘This doctrine of the respective rights 
of adjacent owners of lands through which a watercourse 


passes, has been recently very fully stated by the chief justice, 


in the case of Cary v. Daniels, 8 Met. 466, and might, under 


_ other circumstances, well maintain a defence in favor of the 


lower privilege. But the right of the plaintiff is something 
more than the general right acquired by force of a convey- 
ance of land with a mill privilege. In such case, the purcha- 
ser of the upper mill privilege would purchase subject to the 
actual appropriation below ; and if there were no reservation, 
in terms, by the vendor, he would retain the privilege as ac- 
tually appropriated and used. ‘The plaintiff here relies upon 
the particular grant from the original proprietor. Both par- 
ties claim under David Stearns, as the original proprietor of 
their privileges. While Stearns owned the entire privilege, it 
was competent for him to make stipulations with the purchaser 
of the upper privilege, creating rights in that privilegé, and 
imposing servitudes upon the lower, that would be binding 
upon the subsequent purchasers of the lower privilege. Such 
rights seem to have been granted by the deed of Stearns to 
Nathan Parkhurst, dated August 24th 1803, in these words: 
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“The grantor hereby grants a privilege to the grantee to dig 
a ditch from the south end of the new dug way, large and 
deep enough to convey all the water into the river, without 
overflowing the meadow, where it will do the grantor’s land 
the least damage.” Having this right, it is no answer to the 
plaintiff ’s cause of action to say that the injury from the de- 
fendant’s flowing back would not be sustained, if the plain- 
tiff forbore to deepen his ditch. 'This privilege was conveyed 
by the deed of Stearns, and the grantee was to enjoy the un- 
disturbed use of the water privilege, aided by the ditch dug 
deep enough to carry all the water. 

It is then contended that the practical construction of the 
deed, given by the parties for so long a period prior to 1839, 
ought to bind them. Where the language of a deed is du- 
bious, and, from its terms, the mind is left in doubt as to the 
real intention of the parties, the rule of giving effect to the 
practical construction, arising from the conduct of the parties, 
is an important one, and has often been applied. But we do 
not see any ground for its application here. 

Nor do we perceive any available defence arising from non 
user, or from the fact that the defendant’s dam was erected in 
1839, with the knowledge of the plaintiff, and without objection 
then interposed by him. ‘The plaintiff might well rely upon 
his legal rights, under the circumstances of the present case, 
and seek his remedy in an action for damages, if the defend- 
ant’s dam proved, in its practical operation, injurious to the 
full exercise of the privileges secured to him by his deed from 
Stearns. | 

The ruling of the judge at the trial was correct, and the 
plaintiff is entitled to judgment. 


SEPTEMBER TERM 1846. 521 


Fenner v. Sheldon. 


Cornetius G. Fenner vs. Lyman SHELDON. 


Land was conveyed to F, in 1843, by a deed bounding it, on one side, upon a town 
road laid out in 1784, over part of which road a turnpike was laid out in 1826, 
leaving that part of the road, which was next to F.’s land, still a town road: A 
stone wall had been erected between the town road and F.’s land, and had been 
kept up for more than fifty years: In 1829, the town road was discontinued: In 
1843, S., without any title to the land between the turnpike and F.’s land, erected 
a building thereon, and F. brought an action against him fora disturbance. Held, 
that the action could not be maintained 


TRESPASS UPON THE case. ‘The first count in the plain- 
tiff’s declaration alleged that he, before the committing of the 
grievances thereinafter set forth, was seized and possessed of 
a tract of land in Webster, bounded on the north by a high- 
way ; and that he, ‘and those under whom he claimed title, 
had, from time immemorial, had a right to pass and repass 
over that part of the highway adjoining his land on the north, 
and a right to have the same remain free and unobstructed ; ” 
and that it was necessary to the proper use, benefit and enjoy- 
ment of his said land, that said highway should remain open, 
free and unobstructed ; yet that the defendant, on the Ist of 
August 1840, caused to be erected a building, used as a shop, 
upon that part of the highway adjoining the plaintiff’s said 
land, and there kept and continued the said building till the 
day of the purchase of the plaintiff’s writ; whereby the 
plaintiff was annoyed and incommoded in the use and enjoy- 

“ment of his adjoining land, &c. 

The second count was similar to the first, except that it 
alleged that the plaintiff’s land was bounded, on the north, 
by an unenclosed piece of land lying between his land and 
the highway now or formerly known as the Central Turnpike. 

At the trial before Hubbard, J. the defendant admitted that 
the plaintiff was seized in fee of the land described as his, in 
his counts, and bounding north on the said highway, or on 
the said unenclosed piece of land; and the plaintiff introduced 
numerous deeds, by which his said land had been many times 
conveyed, between the year 1734 and June 28th 1843, on 
which last day it was conveyed to him by Levi Salisbury. 

44* ¢ 
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Some of these deeds bounded the plaintiff’s land on the 
highway. 

The plaintiff then introduced evidence to show that, for 
more than fifty years before the year 1840, the land adjoining 
his land upon the north had remained open and unenclosed, 
and that his land had been separated therefrom by a stone 
wall; that until the Central Turnpike was laid out, in 1826, 
the usual travelled road was over the said unenclosed land 
adjoining the plaintiff’s land on the north; that said turnpike 
was laid out, passing partly over the said travelled road and 
partly to the north of said road, leaving a narrow strip of the 
road between the said turnpike and the land of the plaintiff. 

It was admitted, that in August,1843, the defendant erected, 
or caused to be erected, a building on the aforesaid strip of 
_ land, and that said building remained there at the time of the 
commencement of this action. 

The plaintiff also introduced evidence to show that his 
land, next adjoining said old road, was very valuable for 
building lots, if said road could remain open and unob- 
structed, and that its value was greatly diminished by the 
erection of said building by the defendant. 

The defendant did not rely on any title besides that de- 
rived from his possession; and he offered no evidence of pos- 
session prior to the year 1843. He introduced the record of 
the laying out of said old highway on the 12th of March 
1734, and of its discontinuance, by a vote of the town, on 
the 5th of September 1829. He also introduced evidence to 
show that, since the discontinuance of said highway, no part 
of it, which was not included in the Central Turnpike, had 
been used for travel, except a small portion at the north east 
corner, and east of the land on which his shop was erected ; 
and that, ‘‘for a number of years past, that part of the high- 
way not included in said turnpike had been used for throw- 
ing on timber and other articles, by different individuals.” 

The plaintiff introduced no evidence that he had used said 
unenclosed strip of land, for travel or otherwise ; there being 
no opening, through his stone wall, to the said strip. 
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Upon the foregoing evidence, the judge ruled that the 
action could not be maintained, and a nonsuit was entered, 
subject to the opinion of the whole court. 

C. Allen §& F.. H. Dewey, for the plaintiff. 1. The 
right to have the land in question remain open and unenclosed 
Was appurtenant to the land now owned by the plaintiff, and 
that appurtenance passed to him without express words, 
Kent v. Waitte,°10 Pick. 141. O’Linda v. Lothrop, 21 
Pick. 292. 

2. Neither the original grantor, nor his heirs, have any right 
to enclose the land; having bounded the plaintiff’s grantor on 
the road. Parker v. Smith, 17 Mass. 415. E'merson v. 
Wiley, 10 Pick. 317. Parker v. Inhabitants of Framing- 
ham, 8 Met. 260. A fortiori, a stranger and trespasser, like 
the defendant, cannot enclose it. 

3. A dedication of the land, by the original owner, may 
be presumed ; no claimant appearing. Coolidge v. Learned, 
8 Pick. 504, 512. No particular time is necessary for evi- 
dence of dedication, nor any special and formal act. Wood- 
yer Vv. Hadden, 5 Taunt. 137. Rugby Charity v. Merry- 
weather, 11 East, 375, 376, note. Hobbs v. Inhabitants of 
Lowell, 19 Pick. 405. Inhabitants of Springfield v. County 
Commissioners, 10 Pick. 67. Pritchard v. Atkinson, 4 
N. Hamp. 11. City of Cincinnati v. White, 6 Pet. 4838. 
2 Greenl. on Ev. $ 662. 

A. Discontinuance of a way does not deprive a grantee of 
the adjoining land, or of the use of it. Alden v. Murdock, 
13 Mass. 256. A right is not lost by forty -years’ non user. 
Arnold v. Stevens, 24 Pick. 106. See also Story v. Odin, 
12 Mass. 159. Grant v. Chase, 17 Mass. 446. 

Bacon, for the defendant. The argument for the plaintiff 
assumes that this is a question of title; but it is only a ques- 
tion of easement, that is, his right to have the land remain 
open. His declaration does not aver that he ever enjoyed a 
right of way; and the evidence shows that there has always 
been a stone wall between his land and the land in question. 
When the wav was discontinued, the land over which tt was 
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laid reverted to the owner, discharged of the incumbrance. 
Perley v. Chandler, 6 Mass. 456. If so, how has the plain- 
tiff any easement? See Rev. Sts. c. 60, $ 27. 

A right derived from dedication must be from a dedication 
to some public use. 

The case in 8 Met. 260 went upon the ground that the 
land over which the road was laid was owned by the proori- 
etor of the adjoining land. In the case at bar, there is no 
evidence that the plaintiff derives title from the owner of the 
land on which the defendant has erected a shop. 

It is to be presumed that the plaintiff or his grantors 
received or waived damages, when the road was discon- 
tinned. 

Even if the road were not discontinued, or were dedicated 
as a Way since its discontinuance, this action for a disturb- 
ance could not be maintained. The plaintiff should have 
brought trespass or a writ of entry. Robbins v. Borman, 
1 Pick. 122. 6 Mass. whi sup. | 

Suaw, C. J. It appears to us that this nonsuit was right. 
The plaintiff must recover upon the strength of his own title, 
and not upon the want of any title in the defendant. 

1. The action is trespass upon the case, for a disturbance. 
In his first count, the plaintiff sets out a good title, to wit, 
ownership in fee of a tract of land described, bounding on a 
highway, and the erection of a building on the highway by the 
defendant, adjoining the plaintiff’s land, by which he receives 
a special and particular damage. But the evidence wholly 
fails to support it. It was laid out as a town way, in 1734, 
and was discontinued by vote of the town, September 5th 
1829. The town had authority to discontinue the way by 
Rev. Sts. c. 24, § 70, which follow, in this respect, St. 1785, 
c. 75, § 7, which was in force when this road was discon- 
tinued. If the plaintiff sustained damage in his land by the 
discontinuance, he, or his predecessor, then owner of the 
land, was entitled to damages. St. 1785, c. 75,$ 7. The 
conclusion of law therefore is, that the plaintiff, or the for- 
mer owner of this land, has received a full indemnity for its 
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discontinuance, or that he sustained no damage thereby. ‘This 
town way being discontinued, the plaintiff stands on the 
same footing as if it had never existed, and’ his main aver- 
ment of the existence of such a way, and of the bounding 
of his land on it, is negatived. Had sufficient time elapsed 
to raise a presumption of a right of way by user, it would 
not aid the plaintiff, because the case finds that he has never 
used the strip of land in question as a way, and that his land 
has been separated from it by a stone wall. 

2. The second count does not aver that the strip of land, 
on which the defendant has erected his building, was a high- 
way or town way, but only that it was a narrow strip of land 
lying between the plaintiff’s land and the Central Turnpike. 
This averment may be true; but it would be quite consistent 
with the fact, that it was private property; and then the 
erection by the defendant was not injurious to the plaintiff, 
unless he can establish a right to some easement in or over it. 
Even if such erection was a trespass upon the owner, it would 
not aid the plaintiff to maintain an action. If it was a 
nuisance to the plaintiff, he could maintain an action for the 
disturbance against the builder, whether he was the owner of 
the soil, or a trespasser upon the owner; but if it was not a 
disturbance cf any easement of the plaintiff, then he could 
maintain no action against either the owner or a stranger. 
But the plaintiff shows no right to any such easement; not 
toaright of way; for he has never used it for passing or , 
repassing to his land; nor for air and light; for he has no 
ancient or other house or building on his land, to enjoy them. 

3. It was urged, that as some of the deeds under which 
the plaintiff claims, bounded the land on a way, it may be. 
presumed that the grantor was the owner of the soil under 
the highway ; so that when it was discontinued, the plaintiff 
would have a right, as against such grantor and all claiming 
under him, still to use the land as a way, upon the discontin- 
uance of the public easement. Parker v. Inhabitants of 
_ Framingham, 8 Met. 267. This argument would be well 
founded, if it were established by proof, as in the case cited, 
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that such grantor was the owner of the soil of the way. Such 
a fact can no more be presumed without proof, than any other 
fact necessary to give effect to words of grant, estoppel, or 
warranty, express or implied, contained in a deed. 

A. If the plaintiff would contend, from the terms of his 
leeds, and on other proof, that the town way was laid over 
the land of his predecessor, in 1734, and that, by the terms 
of his deeds, he held ad filum vie, to the centre of the way, 
so that, when the way was discontinued, the land, to that 
extent, was his, discharged of the incumbrance, his remedy 
wouid not be an action upon the case for a disturbance of an 
easement, but a real action on his title in fee. 

Nonsuit to stand 


| 


Timotuy N. Urnam vs. Jonas BrimHauu. 


A. gave a note to B., payable on demand, and B., at the expiration of a year, com 
puted the interest thereon at nine per cent., and took from A. a new note for the 
principal sum and for the interest so computed: Nineteen months afterwards, 
B. computed the interest on the second note, at ten per cent. per annum, and 
added compound interest, and A. gave him a new note for a sum which included 
the principal of the second note, and the interest thereon, so computed, and also 
another sum which was justly due from him to B. Held, in a suit on this last 
note, that by the Rev. Sts. ec. 35, § 2, the plaintiff, on proof of the usurious con- 
tract, was entitled to recover the amount of the note, with interest thereon, 
deducting therefrom threefold the amount of the interest, compound as well as 
simple, computed on the first two notes, and of the interest which had accrued on 
the note in suit. 


AssumpsiIT on a promissory note, dated January Ist 1843, 
by which the defendant promised the plaintiff to pay him, or 
order, $240-89 on demand, with interest. The defendant 
filed a specification of defence, alleging that usurious interest 
was reserved in the note. 

On the trial in the court of common pleas, before Merrick, J. 
the defendant’s counsel stated that, on the Ist of June 1840, 
the defendant was justly indebted to the plaintiff, in the sum 
of $116-57, and thereupon gave the plaintiff a promissory 
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note for that amount, payable on demand, with interest ; that 
on the Ist of June 1841, interest on that note was computed 
by the plaintiff, at the rate of nine per cent. per annum, and 
that the defendant thereupon gave to the plaintiff a new note 
for $127-06, which sum was the amount of the former note, 
and interest computed thereon, as aforesaid, and also some 
compound interest; that on the Ist of January 1843, interest 
was computed on the latter note, by the plaintiff, at the rate 
of ten per cent. per annum; that the aggregate of the princi- 
pal, and the interest so computed, made part of the consid- 
eration of the note in suit; and that the residue of the 
consideration of said note consisted of the balance of an 
account, and of the amount of a small note held by the 
plaintiff against the defendant. And evidence was intro- 
duced, tending to prove the truth of the foregoing statement. 

The judge instructed the jury that (the usurious contract 
being first proved) if they should find the foregoing statement 
to be proved, the piaintiff was entitled to recover the amount 
of the note in suit, with interest from its date, deducting 
threefold the amount of the interest computed on the first 
two notes, and of the interest which had accrued on the note 
in suit. ‘The jury returned a verdict for the plaintiff, making 
-a deduction conformable to the judge’s instruction. The 
plaintiff thereupon alleged exceptions. 

C. Allen, for the plaintiff. 

B. F. Thomas, for the defendant. 

This case was decided at October term 1847. 

Wipe, J. We think there is no ground on which the 
exception to the instructions to the jury can be sustained. 
The exception is, that three times the interest on the usurious 
note, and the interest of the new note only, should have been 
deducted. But the statute is express, that “threefold the 
amount of the whole interest reserved or taken” shall be 
deducted. Rev. Sts. c. 35, § 2. Threefold of the whole 
interest reserved or taken, the lawful as well as the usurious, 
is to be deducted from the sum due on the contract; and so 
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it was decided in Brigham v. Marean, 7 Pick. 40, and in 
Parker v. Biglow, 14 Pick. 436. 

The case of Sumner v. Williams, 1 Met. 398, is distin- 
guished from these cases by the circumstance that the 
interest reserved was expressed on the face of the note sued. 
Nine per cent. for one year only was reserved, in that case. 
But in the present case, the whole interest, reserved on the 
former usurious notes, was embodied in the note sued, and so 
was reserved, within the meaning of the statute, as was con- 
sidered by the court in Parker v. Biglow, before cited. 

It was objected by the plaintiff’s counsel, that it appears, 
that on the note of January Ist 1843, compound as well as 
usurious interest was reserved, and that compound interest 
ought not to be included in the deduction; but surely, if 
simple interest is to be included, there can be no reason for 

exciuding compound interest. 
Exceptions overruled 
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SamueL P. P. Fay, Judge, &c. vs. Jerrerson Taytor & 
others. 


A bond given by a guardian, on his obtaining a license to sell the real estate of his 
ward, conditioned as required by the Rev. Sts. c. 72, § 10, namely, ‘‘to sell the 
same in the manner prescribed for sales of real estate by executors and adminis- 
trators, and to account for and dispose of the proceeds of the sale, in the manner 
provided by law,” does not render the sureties liable for the failure of the guar- 
dian, at the expiration of his trust, to pay over and deliver the proceeds of such 
sale, or the securities therefor, to the person who is legally entitled thereto. 


Dest on a bond given to the plaintiff, as judge of probate, 
on the 6th of June 1837, by the defendant Taylor, as_princi- 
pal, and the other defendants, W. Shattuck and S. Williams, 
as his sureties. ‘T‘he declaration alleged, as a breach of the 
condition of the bond, the failure of the defendant well and 
truly to account for the proceeds of the sale of real estate, 

VOL. XI. A5 


530 MIDDLESEX. 


Fay, Judge v. Taylor & others. 


and to dispose of the same according to law. Writ dated 
August 27th 1844. ; f 

‘The case was submitted to the court on the agreed state- 
ment which follows: The defendant Taylor, as guardian of 
the minor children of B. F. Sawtell, late of Groton, deceased, 
made a written representation to the plaintiff, on the 2d of 
May 1837, that it would be for the benefit of said minors that 
their interest in certain real estate (described) should be dis- 
posed of, and the proceeds thereof put out and secured to 
them on interest; and he therefore petitioned that he might 
be authorized and empowered to sell and convey the same 
agreeably to law. Upon this representation and petition, the 
plaintiff, at a probate court held on the 6th of June 1837, 
empowered and licensed the defendant “ to make sale of said 
minors’ interest in said real estate, for the reasons and pur- 
poses in the aforesaid petition set forth.” ‘The said defendant — 
thereupon gave the bond declared on, which, after reciting 
that he had been licensed, as aforesaid, to sell said real estate, 
contained the following condition: “If the said Jefferson 
Taylor shall sell the same in the manner prescribed for sales 
of real estate by executors and administrators, and shall well 
and truly account for the proceeds of the sale of said real 
estate, and dispose of the same according to law, then this 
obligation to be void.” 

On the 6th of May 1834, said defendant was duly appointed 
guardian of the aforesaid minors, and gave bond, with sure- 
ties, conditioned to return an inventory of said minors’ prop- 
erty, upon oath, within twelve months; to render, upon oath, 
when thereto lawfully required, a just and true account of his 
guardianship, and of the annual income and profits, if any, of 
said minors’ real and personal property, during the continuance 
of his office of guardian, and, at the expiration thereof, to 
adjust and settle his accounts with the judge of probate, and 
pay and deliver over all balances and sums of money, or other 
property that should be found due upon his accounts, unto . 
said minors, if then of full age; otherwise, to such person or 
persons as should be lawfully entitled thereto, or as the judge 
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of probate should order and direct; and moreover, from time 
to time, faithfully to preserve, manage and improve all the 
property of said minors, and in all things, relating to his said 
office, faithfully to perform and execute the duty and trust of 
guardian, as the law requires. 

On the 15th of July 1837, the said Taylor, as such guar- 
dian, sold the real estate aforesaid, pursuant to the license 
aforesaid, at public auction, to Ebenezer Sawtell, for the sum 
of $1350, and conveyed the same to him accordingly, and on 
the same day took his promissory note for said sum, payable 
to the said Taylor, or his order, in thirteen years from date, 
with interest yearly, and also took a mortgage from said 
Sawtell of the same and other real estate, to secure payment 
of said note. ‘The said Taylor afterwards received of said 
Sawtell, on said note, as follows; to wit, July 15th 1838, 
eighty one dollars, as one year’s interest; July 15th 1839, 
eighty one dollars, as one year’s interest; November 4th 
1839, eight hundred dollars; March 16th 1840, one hundred 
dollars; July 15th 1840, fifty five dollars and fifty five cents, 
as one year’s interest ; July 15th 1841, twenty seven dollars, 
as one year’s interest; and July 15th 1842, twenty seven 
dollars, as one year’s interest. A part of said money, the 
_ said Taylor, as such guardian, applied, from time to time, (as 
appears from his guardianship accounts, settled in the probate 
court,) towards the support and maintenance of said minors, 
his wards. 

On the 3d of May 1842, upon the application of his sure- 
ties in his original guardianship bond, the said Taylor was 
duly discharged from his said guardianship, and Phinehas J. 
Prescott was appointed guardian of said minors, in his stead. 
On the Ist of November 1842, the said Taylor settled his 
guardianship accounts in the probate court, and therein 
charged himself with the amount of the personal property 
of his wards, being $31-20, and with five per cent. interest 
thereon from May 3d 1836 to May 3d 1842, and also with the 
proceeds of the sale of said real estate, and with five per cent. 
interest thereon from July 1837 to May 1842; and therein 
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charged his said wards with divers sums of money paid in 
due course of his said guardianship, and with certain services 
rendered ; and there was found remaining due to his said 
wards the sum of $777-03, which the said Phinehas J. 
Prescott, as such guardian, immediately demanded of the 
said Taylor, and also demanded the aforesaid note and mort- 
gage; and the said Taylor then refused to pay said sum to 
said Prescott, and also refused to deliver to said Prescott the 
said note and mortgage. But the said Taylor afterwards, on 
the 25th of June 1844, delivered to said Prescott the said note 
and mortgage, on which there was then due about $505, in 
part satisfaction of said sum. 

It was agreed by the parties, that if, on these facts, the 
court should be of opinion that there had been a breach of 
the condition of the bond declared on, then judgment should 
be rendered against the defendant for such sum as the court 
should direct; otherwise, that the plaintiff should become 
nonsuit. 

This case was argued at the last October term. 

Farley, for the plaintiff. ‘The bond in suit contains the 
exact conditions which are prescribed, by Rev. Sts. ¢. 72, 
§ 10, in all cases of a guardian’s being licensed to sell his 
ward’s real estate, whatever may be the cause for the sale. 
The condition, ‘“‘ well and truly to account for the proceeds 
of the sale,’”’? means something more than taking the proceeds 
and investing them. In Bache v. Proctor, 1 Doug. 382, 
where the condition of a bond was, that the obligor should 
render a fair, just and perfect account, in writing, of all 
and every sum and sums of money that he should receive, 
it was decided that this condition was broken by his neglect 
to pay over the sums received by him. And a like decision 
was made by this court, in Shattuck v. Monroe, in this 
county, in 1832. 

In Lyman v. Conkey, 1 Met. 317, it was held that the 
sureties on a guardian’s general bond were not liable for his 
breach of duty in respect to the sale of his ward’s real estate, 
and the application of the proceeds of the sale, when such 
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sale was licensed on the ground that it would be for the 
ward’s benefit ; but that the sureties on the special bond were 
liable for such breach of duty. Therefore, unless the sureties, 
who are now sued, are liable, no one is liable. 

B. Russell, for Shattuck and Williams. Upon the facts 
agreed, the sureties on this bond are not liable ; as those facts 
do not show a breach of the condition thereof. 'The license 
to the guardian was under the Rev. Sts. c. 72, and no 
order was passed concerning the investment of the proceeds 
of the sale. ‘That matter was therefore left to the guardian’s 
judgment. His sureties did not engage for his paying over 
the proceeds, but for his accounting for them and disposing 
of them according to law; and these two things he has done. 
The sureties on his general bond, if any body, are liable for 
his default in not paying over to Prescott the proceeds of the 
sale of the wards’ real estate. ‘The general bond, required 
of guardians by Rev. Sts. c. 79, $ 5, covers such a default ; 
and if it is not covered by the general bond executed by the 
guardian and sureties, on the 6th of May 1834, containing 
the conditions prescribed by the statutes then in force, that 
is no reason for charging the sureties on the bond, which is 
now in suit, beyond the terms of their engagement. 

Dewey, J. The liability of the obligors of a bond given 
by a guardian, upon obtaining license to sell the real estate 
of his ward, arises under the provisions of the Rev. Sts. c. 
72, § 10, which require every guardian, so licensed to sell 
real estate, to give bond to the judge of probate, ‘‘ with con- 
dition to sell the same in the manner prescribed for sales of - 
real estate by executors and administrators, and to account 
for and dispose of the proceeds of the sale, in the manner 
provided by law.” This bond, it will be seen, is special and 
limited in its condition, and the more general duty of prop- 
erly managing the estate of his ward, including the proceeds 
of real estate sold, and of settling his accounts at the expira- 
tion of his trust, and paying over and delivering all the estate 
and effects to the person lawfully entitled thereto, is secured 
by his original bond given upon his appointment as guardian. 

A5 * 
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The Rev. Sts. c. 79, $5, prescribe the conditions of such 
bond, among which is distinctly embraced the rendering of 
an account, on oath, of the proceeds of all ~ estate of the 
ward, sold by such guardian. 

The result of these provisions of the revised statutes is, 
that the original bond covers the liability of the guardian as 
to accounting for, managing and paying over the proceeds 
of real estate sold, and that the bond given upon obtaining 
leave to make sale applies only to a proper compliance with 
the prerequisites to such sale, and a faithful -discharge of his 
duties in conducting the sale, and investing the proceeds 
thereof in the manner directed by the order of sale. 

It is conceded that all the proceedings of the guardian, 
under the license to sell real estate, were proper and in con- 
formity to law, and that the proceeds were invested in a note 
secured by a sufficient mortgage ; and the real ground of com- 
plaint is, that the guardian subsequently mismanaged the 
proceeds of the sale, and has neglected duly to pay them 
over to the new guardian, upon being discharged from the 
guardianship. The revised statutes have materially changed 
the provisions of law as to the guardian’s bond; and as the 
bond, which is the subject of the present action, was given 
since those statutes went into operation, it must be construed 
in reference to them, although the original bond was executed 
prior to their enactment, and may fail to furnish all the 
requisite security to the wards, which a bond under the 
revised statutes would have done. 

Plaintiff nonsuit 


CoMMONWEALTH vs. JoHN MONTGOMERY. 


After evidence of a larceny had been given, on the trial of an indictment for steal- 
ing a package of bank bills in December, it was held that evidence that two ot 
the bills, (which were identified,) éach of the denomination of one hundred dol- 
lars, were in the defendant’s possession, one of them in March, and the »ther 
jin April following, might be submitted to the jury, and that they might infer 
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therefrom, and from accompanying circumstances, that he stole the whole package, 
Held also, that although none of the stolen bills were identified, yet that evidence 
was admissible, to prove that the defendant, after the larceny, was in possession 
of two one hundred dollar bills, like those that were proved to have been stolen, 
and also of a large amount of other bank bills; and that such evidence, together 
with evidence that the defendant was destitute of money before the larceny, 
might be submitted to the jury, to be considered by them, in connexion with other 
accompanying circumstances indicative of his guilt. 


Tue defendant was indicted for stealing a trunk containing 
bank bills and checks, the property of the Waltham Bank, in 
the possession of Dana Manson. On the trial, in the court 
of common pleas, before Cushing, J. there was evidence that 
said Manson was the owner and driver of the Waltham stage 
coach; that he received from the cashier of said bank, at 
Waltham, on the morning of December 5th 1845, to be car- 
ried to the Suffolk Bank in Boston, a trunk containing the 
bank bills alleged to have been stolen, and put it into a box 
attached to the driver’s seat on said coach, and locked the 
box; that he drove the coach into Boston, and after he had 
taken his horses therefrom, and put them into a stable, he first 
discovered that the trunk and its contents had been taken 
from the box. 

There was evidence that among the bank bills, which were 
in said trunk, there were five bills of the Concord Bank, of 
the denomination of one hundred dollars; that there were 
twenty three one hundred dollar bills, of the emission of said 
bank, in circulation on the 5th of December 1845, only nine- 
teen of which had been returned to said bank, at the time.of 
the trial; that these nineteen had been so returned, at irregu- 
lar intervals of time, and in different numbers, from December 
1845 to July 1846; but that it was not known from whom 
the said bills were received, nor were any of them identified 
as having been in circulation at any particular time before 
the 5th of December 1845; that on the 23d of March 1846, 
the defendant presented, at the Brighton Bank, a bill of the 
Concord Bank, of the denomination of one hundred dollars, 
and again, on the 13th of April 1846, presented there another 
like bill of Concord Bank, to be exchanged for bills of said 
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Brighton Bank. And there was evidence tending to identify 


the bills, so presented by the defendant for exchange, as two 
of the bills that were in the trunk delivered, as aforesaid, to 
Manson ; but there was no evidence tending to identify any 
other of the bills that were stolen, nor were any of them 
found in the possession of the defendant. : 

The judge instructed the jury, (among other things,) 
“Ist. That the possession of the two one hundred dollar 
bills by the defendant, if those bills were identified, to the 
satisfaction of the jury, as a part of the property alleged to be 
stolen, was evidence of a taking by the defendant, to be con- 
sidered by the jury in connexion with the other circumstances 
of the case, according to the rule of the common law relating 
to the recent possession of stolen property, which rule was 
explained to the jury, and, as explained, was not objected to 
by the defendant, provided the evidence in the case was such 
as properly to admit of the application of the rule: 2d. That 
the possession of the said two one hundred dollar bills, if not 
identified, to the satisfaction of the jury, as a part of the 
property taken, was still a circumstance proper for the jury to 
consider, in connexion with the other evidence, as tending to 
show the amount of funds in the possession of the defendant 
at the several times when those bills were exchanged at the 
Brighton Bank.” 

In the course of the trial, the district attorney offered 
evidence to prove that the defendant, within a few weeks 
after the 5th of December 1845, deposited between two and 
three thousand dollars in the Charles River Bank and Cam- 
bridge Bank. 'The defendant objected to the admission of 
this evidence, unless the money, so deposited, should be iden- 
tified as part of the money alleged to be lost. But, as the 
government had already introduced evidence tending to. prove 
that the defendant’s ordinary business was not such as to admit 
such a sudden increase of his bank deposit, and that the 
probable profits of his business were not equal to the amount 
deposited, and that his previous business, during the last five 
years, was not such as to put him in a way of obtaining such 
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an amount of money —though there was no conclusive evi- 
dence, either way, of the defendant’s source of income, aside 
from his business—the court ruled that the evidence was 
admissible, as showing the possession of funds, by the de- 
fendant, to that amount, at the time, though the money so 
deposited was not identified. 

The jury found the defendant guilty, and he alleged excep- 
tions to the instructions and rulings of the court. 

J. C. Adams, for the defendant. 

Nelson, (District Attorney,) for the Commonwealth. 

Dewey, J. The objection to the instructions of the judge, 
as to the competency of the evidence of the possession, by 
the defendant, of a certain portion of the stolen property, after 
the period of time that had elapsed between the time of the 
alleged larceny and such possession of the stolen goods by the 
defendant, is not well founded. We understand, from the 
bill of exceptions, that the rule of law, (Roscoe Crim. Ev. 
2d Amer. ed. 17-—20,) as to any inferences that might be 
drawn from such evidence, and, if any, to what extent, was 
stated in accordance with the principles of the law of evi- 
dence, and with all the proper distinctions, and qualifications 
as to a recent possession, or one more distant from the time 
of the alleged larceny. ‘The possession of a part of the stolen 
property at a period somewhat distant would be. competent 
testimony to be submitted to the jury, and might, with other 
sufficient evidence, tend to satisfy them of the guilt of the 
party. But its weight and effect are very different from that 
of evidence of possession immediately after the larceny. It 
might be entirely insufficient to raise any such presumption 
against the party as would call upon him to explain his pos- 
session. y 

The further objection is, that the judge instructed the jury 
that the possession, by the defendant, of two one hundred 
dollar bills, though not identified as a part of the property 
stolen, was still a circumstance proper for their consideration, 
as tending to show large sums of money in the hands of the 
defendant subsequently to the larceny. Such evidence may 
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be competent. Its effect may be very slight, and, in many 
cases, furnish not the least ground for charging a party. The 
possession of a large sum of money, with strong accompany- 
ing circumstances of guilt, of an independent character, ac- 
companied with evidence of entire destitution of money 
before the time of the larceny, may properly be submitted to 
the jury to be considered, with all the evidence in the ease. 
We understand the instructions upon this point to go no 
further than this. Exceptions overruled. 


CoMMONWEALTH vs. Houuts K. CHURCHILL. 


Evidence that a female witness is a common prostitute is not admissible for the 
purpose of impeaching her credibility. 
The case of Commonwealth v. Murphy, 14 Mass. 387, overruled. 


Tue defendant was indicted, on the Rev. Sts. c. 130, $4, 
for lewdly and lasciviously associating and cohabiting with 
Lavinia Cash. At the trial in the court of common pleas, 
before Cushing, J. the said Lavinia testified in behalf of the 
Commonwealth, and the defendant, in order to impeach her 
testimony, offered to prove that she then was, and for ten 
years next preceding had been, a common prostitute, and 
obtained her living, in whole or in part, by the prostitution of 
her person for hire and gain. The judge ruled that the 
offered proof was inadmissible, and excluded it. ‘The jury 
found the defendant guilty, and he alleged exceptions. 

B. F. Butler, for the defendant. It was distinctly ad- 
judged, in Commonwealth v. Murphy, 14 Mass. 387, that the 
evidence, which was offered in the present case, was admissi- 
ble. See also Wormstead’s case, 2 Dane Ab. 517. Common- 
wealth v. Moore, 3 Pick.-196. Hvans v. Smith, 5 Monr. 
365. | 

Nelson, (District Attorney, ) for the Commonwealth, declined 
to argue the question. 

Suaw, C.J. This case presents the direct question, whether 
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evidence is admissible to impeach the credibility of a female 
witness, which tends to show that she is, and for some time 
has been, a common prostitute, and has obtained her living, 
in whole or in part, by the prostitution of her person for gain. 
The only reported case, in which it has been held that such 
evidence is admissible, is Commonwealth v. Murphy, 14 
Mass. 387. It was a decision made in the course of a capital 
trial, and probably without much time for deliberation, or 
reference to authorities. It was followed, we think, with 
some doubt and hesitation, in a few other cases not reported. 
It is referred to in Commonwealth v. Moore, 3 Pick. 196, and 
spoken of as a relaxation of the general rule, which confines 
the impeaching testimony to the general character of the 
witness for veracity. We consider it as a deviation from the 
established rule of the common law on the subject. It has 
been regarded, by judges of this Commonwealth, with disap- 
probation, and has not been adopted by the courts of other 
States. See Jackson v. Lewis, 13 Johns. 504. Bakeman 
v. Rose, 14 Wend. 105, and 18 Wend. 146. Morse v. Pineo, 
4Verm. 281. The State v. Smith, 7 Verm. 141. Spears 
v. Forrest, 15 Verm. 435. It is not required by any strong 
considerations of fitness or expediency, and cannot be regarded 
as having acquired the force of a settled rule of law. We 
are therefore of: opinion that the decision of the judge, in 
rejecting the evidence tendered, was correct. 
Exceptions overruled. 


CoMMONWEALTH vs. Bennina Pinpar. 


The police court of the city of Lowell has not exclusive jurisdiction of complaints 
for offences committed within the city, but only a jurisdiction concurrent with 
that of any justice of the peace within the county of Middlesex. 


AzpisaH Sanperson, on the 20th of April 1846, made a 
complaint to Israel Hildreth, Esq. a justice of the peace for 
the county of Middlesex, residing in Dracut, and therein 
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alleged that the defendant assaulted and beat him, at Lowell, 
on the 16th of said April. The said justice thereupon issued 
a warrant, returnable before himself, on which the defendant 
was arrested and carried before him. ‘The said justice found 
the defendant guilty, and imposed on him a fine of ten dollars 
and costs of prosecution. 'The defendant appealed to the 
court of common pleas. At the trial in that court, before 
Cushing, J. the defendant moved that the complaint should 
be dismissed, because the justice, before whom it was made 
and tried, had no jurisdiction of the offence therein set forth. 
This motion was overruled. The jury found the defendant 
guilty, and he alleged exceptions. hat 

J. G. Abbott, for the defendant. 

Nelson, (District Attorney,) for the Commonwealth. 

Suaw, C.J. The only question is, whether a justice of 
the peace for this county, residing at Dracut, and not in the 
city of Lowell, has, by law, jurisdiction to hear and determine 
complaints for offeuces committed in the city of Lowell. 

It is insisted, on the part of the defendant, that the police 
court of said city has exclusive jurisdiction of such offences. 
This, of course, depends upon the construction of the statutes. 

The general provision in the Rev. Sts. ¢. 85, $ 24, is, that 
‘every justice of the peace, within his county, may punish, 
by fine not exceeding ten dollars, all assaults and batteries,” 
é&c. This vests in justices, residing in any town of the 
county, a jurisdiction to hear and determine offences of the 
kind stated in this complaint; and ‘that jurisdiction will 
attach, unless restrained or taken away by some other specific 
provision. Such limitation is supposed to be found in the 
laws regulating the police court of Lowell. By Rev. Sts. 
c. 87, § 29, this court, and the several police courts of the 
State, except that of Boston, are put upon the same footing. 
By §$ 32, these courts are to ‘“‘have the same jurisdiction, in 
criminal suits and prosecutions,” throughout their respective 
counties, “which justices of the peace have in the same 
counties.” By § 33, all warrants issued by any justice of the 
peace, in any judicial district, “shall be returnable before the 
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police conrt of the district.” The city of Lowell constitutes 
one judicial district in the county of Middlesex. By $ 34, 
the police courts have the same civil jurisdiction with justices 
of the peace, within their respective jurisdictions. And by 
the same section, this jurisdiction is exclusive, when the plain- 
tiff and defendant both reside within the judicial district, 
which is, in this case, the city of Lowell. These are all the 
provisions which bear upon the question ; and there is nothing 
which gives the police court exclusive jurisdiction of assaults: 
and other offences committed within the city, or restrains 
magistrates of the county, other than those residing within 
the judicial district, namely, the city of Lowell, from exer- 
cising the jurisdiction given by the provision before cited 
from § 24 of c. 85 of the Rev. Sts. By that section, every 
justice of the peace has authority, not only to issue warrants 
on complaints for all offences committed within the county, 
but also to make such warrants returnable before himself or 
any other justice, and upon the return of such warrants, to 
examine, hear and determine the matter, and commit, bind 
over, or punish by any such judgment as a justice of the 
peace is, in any case, authorized to render. 

The provision in regard to the police court of Boston is not 
analogous; because an exclusive jurisdiction is in effect given 
by statute. The county of Suffolk consists of Boston and 
Chelsea only. The Rev. Sts. c. 87, $ 5, provide that all 
warrants, issued by any justice of the peace in Boston, shall 
be made returnable before the police court, and that no pro- 
cess, issued by a justice of the peace in Chelsea, shall be 
served in Boston, except for causes of complaint arising in 
Chelsea. ‘This makes the jurisdiction of the police court of 
Boston necessarily exclusive. 

It appears, therefore, that when the legislature intended to 
make the jurisdiction of a police court exclusive, they did it 
in terms, or as the necessary result of express provisions. 
So in the jurisdiction of civil actions, when it was intended to 
make it exclusive, it was done so expressly ; as where both par- 

. ties reside in the city. In regard to the criminal jurisdiction, 
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the court are of opinion that the legislature have made 
no such provision, and that the magistrate, who issued the 
warrant in the present case, and made it returnable before 
himself, upon a complaint for an assault committed in the 
city of Lowell, had jurisdiction of the offence, and that his 
proceeding in this respect was not erroneous. 

Exceptions overruled. 


Ruopoirewyus Stevens vs. TimotrHy HArtTweEt.t. 


In an action for slanderous words that are not actionable in themselves, the plain- 
tiff cannot prove that he sustained special damage by means of the repetition, by 
a third person, of the words uttered by the defendant. 

When a plaintiff, in an action for slanderous words, sets forth, in one count, the 
words which he alleges were spoken by the defendant, charging the plaintiff with 
a certain offence, and adds a count which only alleges that the defendant charged 
him with the same offence, and files a bill of the particulars of his cause of action 
on the second count, in which he gives notice that he shall rely, in support of that 
count, on the words set forth in the first count, he cannot give evidence of any 
other words spoken by the defendant, besides those which are thus set forth. 


Tue first count in the plaintiff’s declaration alleged that 
the plaintiff, “for many years now last past, hath used, and 
yet uses, the trade, business and calling of a butcher, and in 
the same art, without cheating, selling bad meat, or any other 
crime, and by reason of his upright and honest dealings in _ 
his said business, hath gained himself great credit and esteem 
among his customers and neighbors; yet the said Hartwell, 
not ignorant of the premises, but contriving to injure said 
Stevens in his good name, and to hurt and traduce the plain- 
tiff in his trade aforesaid, on the tenth day of March 1844, at 
Pepperell, in the county of Middlesex, in the presence and 
hearing of divers good citizens of this Commonwealth, openly 
and publicly spoke, uttered and published, of and concerning 
the said Stevens, the following feigned, false and scandalous 
words, to-wit: ‘ Did you’ (meaning one Samuel Miller) “buy 
a hog of Stevens’ (meaning the plaintiff) ‘ yesterday ?’ 
‘Stevens’ (meaning the plaintiff) ‘had one,’ (meaning a hog,) | 
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‘and it was sick, bad meat,’ (meaning the meat of said hog 
was bad, diseased and corrupted, ) ‘and I’ (meaning said Hart- . 
well) ‘understood he’ (meaning said Stevens) ‘sold it to a 
carpenter at the north part of the town,’ (meaning said Pep- 
perell,) ‘and you’ (meaning said Miller) ‘being a carpenter, 
and living at the north part of the town,’ (meaning said 
Pepperell,) ‘is the reason of my’ (meaning said Hartwell’s) 
‘making the inquiry of you,’ (meaning the witness ;) mean- 
ing thereby that said Stevens had sold a sick hog; by the 
speaking and publishing of said false and scandalous words, 
the plaintiff is injured, not only in his good name, but in his 
honest trade and dealings, in buying and selling meat, is egre- 
giously damaged; and many of his fellow citizens, to wit,” 
(naming thirteen men,) ‘‘ with whom the plaintiff, before the 
speaking of the said false, scandalous and malicious words, 
had large dealings, from which he derived great advantage 
and profit, have since, and on account of the speaking of the 
said words, and for no other reason whatsoever, wholly refused 
to buy meat and provisions of the plaintiff,’ &c. 

The second count averred that the defendant, in another 
discourse with divers other good citizens, on the said 10th of 
March 1844, “ with the intention and for the purposes afore- 
_ said, did falsely, maliciously, openly and publicly, charge the 
plaintiff with the crime of knowingly selling diseased, cor- 
rupted and anwholesome provisions, for meat, without making 
the same fully known to the buyer thereof, in the presence 
and hearing of those last mentioned citizens; by means of 
the speaking of which said false, scandalous and defamatory 
words, and of the said false and scandalous charge, the plain- 
tiff is: further injured in his good name, character and reputa~- 
tion aforesaid, and is stispected to have acted unworthily, 
deceitfully and dishonestly, in his trade and business afore- 
said, and has been rendered liable to be prosecuted and indicted 
for the crime aforesaid, and has lkewise suffered great pain 
and distress of mind,” &c. 

The plaintiff filed the following specification of particulars. 
“'T’o support the charge contained in the second or general 
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count, the plaintiff will offer to prove the words contained in 
the first count, and alleged to have been spoken by said Hart- 
well. ‘The plaintiff will also prove a conversation had by the 
defendant with Gordon Robinson, on or about the 8th of 
April 1844, in presence of Josiah D. Whitney, the substance 
of which was, that the hog, sold by the plaintiff to the said 
Whitney, was sick and diseased.” 

The defendant filed the specification of defence, which 
follows: “If the said Stevens proves the words to have been 
spoken, or the charges to have been made, by the said Hart- 
well, as is alleged in said declaration, the said Hartwell, in 
his defence, will rely upon the truth of the words so proved 
to have been spoken, and upon the truth of the charges so 
proved to have been made, and will also rely upon the fact, 
that the words alleged to have been spoken, and charges 
alleged to have been made, were spoken and made, if spoken 
and made by said Hartwell, without malice, in a lawful and 
justifiable form and manner, for the furtherance of justice, 
and with good, legal and justifiable ends, and that the same 
did no manner of harm, injury or damage, to the said Stevens, 
in his character or business, in any form or respect whatever.” 

At the trial before Hubbard, J. the plaintiff called Samuel 
Miller as a witness, who gave the following testimony: “ In 
the spring of 1844, I had a conversation with the defendant 
about killing a hog. It was Sunday noon, at the meeting- 
house. 'The defendant asked me if I bought a fresh hog of 
Stevens last night. I told him no. Then I asked him why. 
He said Stevens had one that was sick. He said he under 
stood Stevens sold it to a carpenter at the north part of the 
town. I asked him if there was any trouble, or going to be, 
or any thing; and he said, you will’ hear more about it. I 
remember nothing more. He spoke very low. He said 
something about being imposed upon; but he spoke very 
low.”” ‘The witness was then asked, by the plaintiff’s coun- 
sel, if he told his brother, Jacob Miller, the substance of what 
the defendant had told him. This question was objected to 
by the defendant’s counsel, on the ground that the damage to 
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the plaintiff must result directly from the words spoken, and 
not from the repetition of them by others, unless directed to 
be communicated. ‘This question being put, as was admitted 
by the plaintiff’s counsel, for the purpose of following it by 
evidence that the words were repeated by Jacob Miller and 
other persons, to the injury of the plaintiff, in the manner 
alleged in the plaintiff’s declaration, the judge sustained the 
objection; and to this ruling the plaintiff excepted. The 
witness then testified, on cross-examination, as follows: “ The 
defendant did not tell me to tell any one, nor did he authorize 
me to tell it to any one else. He said he did not know but 
what I had been imposed upon, and so he inquired.” 

Two other witnesses, called by the plaintiff, testified that 
they heard the conversation between the defendant and Sam- 
uel Miller, at the meeting-house in Pepperell, and that it was 
such as represented by said Miller, in his testimony. They 
also testified that the plaintiff’s principal business was that of 
a butcher, and buying and selling meat. 

It was proved or admitted that Benjamin Kendall sold a 
hog to the plaintiff, on the 9th of March 1844, the Saturday 
before the defendant’s conversation with Samuel Miller; and 
that the plaintiff sold it, on the same day, to Josiah D. Whit- 
ney, a carpenter in the north part of Pepperell. 

Gordon Robinson, a witness called by the plaintiff, testified 
that he heard Josiah D. Whitney ask the defendant if he 
‘knew any thing about a hog that the plaintiff bought of Ben- 
jamin Kendall; that the defendant said he did not know any 
thing about it; that Whitney said he thought he had been 
injured by the plaintiff, and he wanted to know the truth of 
the story ; that the defendant then said, ‘ we are all neigh- 
bors here together. I don’t wish to have any thing to say 
about it;”’ that the defendant finally said, “all I know 
about it is what Kendall’s boy told me. The boy told me, 
a short time before the hog was slaughtered, his father was 
going to kill the hog and throw it away. After the hog was 
slaughtered, the boy said the harslet was so bad that his father 
threw it away.” 

46 * 
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The said Robinson also testified that the defendant said 
that Kendall had offered to sell him the hog for ten dollars; 
that the defendant told the witness, on the 19th of January 
1844, that the hog was sick; that the witness saw the hog on 
the 26th of said January, and it did not appear to be sick, but 
to be “thrifty and spry, like any other hog.” 

‘Upon this testimony, the plaintiff contended that the first 
count, if sustained by the evidence, would be sufficient to 
support the action, without proof of special damage; the 
words having been spoken with ‘reference to his business. 
But the judge ruled, that the words alleged to have been 
spoken would not sustain that count, without the averment of 
special damage, and proof thereof. And as to the second 
count, the judge was of opinion that as the plaintiff had, by 
his specification of particulars, notified to the defendant that 
he should, in support thereof, offer to prove the words con- 
tained in the first count alleged to have been spoken by the 
defendant, he was bound by such specification, and could not 
be permitted, under the same, to give evidence to show that 
the defendant charged the plaintiff with knowingly selling 
diseased and corrupted provisions for meat, without making 
the same fully known to the buyer. And the judge intimated 
that he should so rule, before the plaintiff introduced the tes- 
timony of Gordon Robinson. , 

The plaintiff consented that a nonsuit should be entered, 
subject to the opinion of the whole court upon the rulings at 
the trial. 

Farley, for the plaintiff. The plaintiff should have been 
allowed to prove the first count in the mode proposed by him. 
Otherwise, the most malicious and injurious slander may go 
anpunished. 

As to the second count, the decision was erroneous, that 
the particulars filed by the plaintiff precluded him from prov- 
ing the count in the manner attempted by him. Pond v. 
Hartwell, and Allen v. Perkins, 17 Pick. 269, 369. The 
defendant was sufficiently apprised of the particulars relied on 

o support the general charge. A butcher must he presumed 
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to know whether an animal is sick or healthy. Besides; the 
objection came too late ; that is, not until after all the evidence 
was let in. Robinson v. Wadsworth, 8 Met. 67. 

The first count was supported by the evidence. The 
charge was actionable, without alleging special damage. It 
is to be taken to be false, as it is not justified ; and malice is 
an inference from falsehood. Words that prejudice one in his 
profession or trade are actionable in themselves. Bac. Ab. 
Slander, B. 4. Chaddock v. Briggs, 13 Mass. 252, 253. 
There is not, indeed, in this count, any colloquium of the 
plaintiff’s trade or business, but a colloquium is needless, 
when it necessarily appears, as in this case, that the words are 
spoken of a person in his office or business. 13 Mass. wbd 
sup. Bac. Ab. Slander, 8. 3. Hoyle v. Young, 1 Wash. 150. 

Mellen & B. Russell, for the defendant. The first count 
is insufficient, as it avers no special damage. And as none is 
averred, none can be proved. Kelly v. Partington, 5 Barn. 
& Adolph. 645. 2 Selw. N. P. (11th ed.) 1260. Burnet 
v. Wells, 12 Mod. 420. Van Tassel v. Capron, 1 Denio, 
250. ‘The words charged do not, per se, import any offence 
or immorality, and do not refer to the plaintiff’s business, as 
there is no colloquium. Bul. N. P. 6, 7. 3 Steph. N. P. 
2578. Nor do the words, that were proved, import any thing 
wrong, or any thing relating to the plaintiff’s calling. 2 
Saund. 307, note (1.) Com. Dig. Action on the Case for Defa- 
‘mation, G. 3. See also Tassan v. Rogers, 2 Salk. 693. Rice 
v. Pidgeon, Comb. 161. ‘The words referred to a particular 
matter only, and are, for that reason, not actionable. Tobias 
vy. Harland, 4 Wend. 537. The count is also bad. for want 
of an averment that the defendant knowingly did the act 
charged upon him. Hemmenway v. Woods, 1 Pick. 524, 
Sweetapple v. Jesse, 2 Nev. & Man. 36. And even if the 
count had been good, the plaintiff could not have proved it 
in the mode attempted by him. When a plaintiff sues. for 
damage sustained by words alleged to have been spoken by 
the defendant, that allegation is not supported by proof that 
the damage was caused by the repetition of the words by a 
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third person. Ward v. Weeks, 4 Moore & Payne, 796, and 
7 Bing. 211. Rutherford v. Evans, 4 Car. & P. 74. 2 
Leigh’s N. P. 1359. Crain v. Petrie, 6 Hill, 522. Vicars 
v. Wilcocks, 8 East, 1. 

As the plaintiff filed a bill of the particulars on which he 
should rely, in support of the second count, he was rightly 
confined, by the judge, to proof of those particulars. That 
bill became a part of the declaration. Clark v. Munsell, 6 
Met. 373, and cases there cited. Holland v. Hopkins, 3 Esp. 
R. 168, and 2 Bos. & Pul. 243. Wade v. Beasley, 4 Esp. R. 
7. Besides; the plaintiff’s conversation with Robinson was 
too vague to be the ground of action. Olmsted v. Miller, 
1 Wend. 506. Fox v. Vanderbeck, 5 Cow. 513. 

Robinson v. Wadsworth, 8 Met. 67, was a case of specifi- 
cation of defence, and not of particulars of the plaintiff’s 
cause of action; and therefore the rule there applied is not 
applicable to the present case. 

Witpe, J. At the trial of this cause, two exceptions were 
taken to the rulings of the court ; and the question is, whether 
those rulings were correct. 

The first count in the declaration alleges that the defend- 
ant had spoken, uttered and published certain false and scan- 
dalous words, in the declaration set forth, of and concerning 
the plaintiff, charging him with having sold a diseased hog; 
and there is an averment that the plaintiff, who is a butcher, 
had suffered special damages by reason of the words thus 
spoken. 

As there is no averment in this count, that the defendant 
charged the plaintiff with having knowingly sold the said 
diseased animal, this count cannot be maintained without 
proof of specialdamage. There is no averment, in the count, 
that the words were spoken of the plaintiff in relation to his 
trade; nor do the words import that they were so spoken. 
The words import a charge of selling a sick hog; but it is 
not averred that the hog had been killed and the meat sold by 
the plaintiff. The words therefore are not actionable without 
proof of special damage. Com. Dig. Action on the Case for 
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Defamation, G. 3. 2 Saund. 307, note (1.) Smedly v. Heath, 
1 Lev. 250. Van Tassel v. Capron, 1 Denio, 250. 1 Stark. 
on Slander, (Wendell’s ed.) 117. To prove such special 
damage, Samuel Miller, one of the plaintiff’s witnesses, to 
whom the words alleged were spoken by the defendant, was 
asked if he had told his brother, Jacob Miller, the substance 
of what the defendant had told him. This question was 
objected to by the defendant’s counsel ; it being admitted that 
the question was asked for the purpose of following it by 
evidence to prove that the words were repeated by Jacob 
Miller, whereby the plaintiff suffered the special damage, as 
alleged in the declaration. This objection was sustained by 
the learned judge who tried the case ; and to this ruling the 
plaintiff’s counsel excepted. 

This ruling is fully sustained by the case of Ward v. Weeks, 
4 Moore & Payne, 796, and 7 Bing. 211, and the other cases 
cited by the defendant’s counsel. "That these decisions are 
conformable to the settled English doctrine is not contro- 
verted ; but it has been urged that the doctrine is unreason- 
able, as no action would lie against the witness, or the said 
Jacob Miller, for repeating the slanderous words, if they, at 
the time, named the original author. This argument is 
founded on one of the resolutions in the E’arl of Northamp- 
ton’s case, 12 Co. 134, where it is laid down as a general 
proposition, that “if J. S. publish that he hath heard J. N. 
- say, that J. G. was a traitor or thief; in an action of the case, 
if the truth be such, he may justify.” This was an extra- 
judicial resolution, and if it is to be understood as an unqual- 
ified proposition, that in all cases, and under all circumstances, 
the repetition of slanderous words, stating at the time the 
name of the author, is justifiable, it has been overruled by the 
court of king’s bench, in McPherson v. Daniels, 10 Barn. 
& Cres. 263, and 5 Man. & Ryl. 251, and by the court of 
common pleas, in Ward v. Weeks, before cited. In the 
former case, it was decided, that in an action of slander it is 
not a sufficient defence to show that the defendant heard the 
slander from another, and named the person at the time, 
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without showing that he believed it to be true, and that he spoke 
the words on a justifiable occasion. 'The reasons on which 
this decision is founded are cogent and satisfactory. The 
repetition of slander is not to be encouraged, and is not to be 
justified by merely naming the person who first uttered it. 
Such repetition extends the slander, and gives it additional 
credit. It is therefore unlawful, unless believed to be true, 
and uttered on a justifiable occasion. We are therefore of 
opinion that the evidence offered at the trial would not have 
proved any special damage caused by the defendant, who is 
only answerable for his own wrongful acts, and not for the 
unauthorized and wrongful acts of another party. The plain- 
tiff’s remedy, according to the evidence offered at the trial, is 
against the party who was the immediate cause of the special 
damage alleged in the declaration. 

In relation to the ruling asto the second count, we are of 
opinion that the plaintiff was limited and bound by his spe- 
cification, and could not be allowed to prove that the plain- 
tiff was charged by the defendant with knowingly selling 
diseased and corrupted provisions. The words proved import 
no such charge; nor could he be permitted to offer evidence, 
other than that specified, to prove it. He should have speci- 
fied substantially what he intended to prove in support of the 
general charge ; and the plaintiff’s knowledge of the diseased 
condition of the animal sold is the essence of the charge. 

If by mistake the specification was defective, the plaintiff 
should have moved for liberty to amend it, instead of except- 
ing to the ruling of the court, which was clearly correct. 

Exceptions overruled. 
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JoHn DunneEtut vs. Georce W. Fiske. 


D., who had worked for F. in making pill boxes by a machine owned and kept secret 
by F., left F. and set up a machine for making similar boxes on his own account: 
F., when speaking of D.’s said machine, said, ‘‘ D. stole my patterns to get up his 
castings by.” Held, that it was for the jury, and not for the court, to decide 
whether F. intended, by these words, to charge D. with the crime of larceny. 


'TREsPAss UPON THE CASE for slanderous words. The first 
count in the declaration alleged that the defendant said of the 
plaintiff, ““he has stolen my box patterns.” The second 
count alleged that the defendant said, “‘Dunnell stole my 
patterns, and got up his castings, and then went into the 
box business.”” The third count alleged that the defendant 
charged the plaintiff with the crime of stealing. 

The defendant pleaded the general issue, and filed a spe- 
cification of defence, as follows: ‘That whatever words 
were spoken, they were not spoken maliciously, nor with 
intent to charge the plaintiff with larceny, but were spoken 
of and concerning a certain box machine of the defendant, 
some part of which, or patterns of which, the plaintiff had 
taken from the defendant’s shop, and procured imitation to be 
made of said machine, for the benefit of himself; and that 
the words spoken in relation to such transaction were true : 
That the plaintiff and defendant are machinists, and that the 
defendant is a bobbin maker; that the plaintiff had been 
employed in the defendant’s shop, and afterwards commenced 
work on his own account; that the defendant had a machine 
for making pill boxes, and that the plaintiff made one, which 
he averred to be an improvement upon the defendant’s.” 

At the trial before Hubbard, J. the plaintiff, to maintain 
his action, called a witness, who testified that he worked for 
the defendant, in the business of making bobbins, shuttles 
and boxes; that he worked near the defendant’s box machine, 
which was kept under lock; that in June 1844, one Willey 
came into the defendant’s shop and tried to get into the box 
room, tut could not get in; that the defendant afterwards 
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came in, and the witness told him that Willey had tried to 
get into the room, and had said that the defendant need not 
he so afraid of his box machine, for Dunnell had one that 
would cut two boxes to his one; that the defendant repliea, 
that 1t was strange they could crack up that machine so; that 
-he (the defendant) had one just like it, and then said, “ Dun- 
nell stole my patterns to get his castings by.” 

The plaintiff called another witness, who testified that he 
also worked for the defendant; that his chief business was 
turning boxes; that the plaintiff worked in the defendant’s 
shop about two years ; that when the plaintiff left the defend- 
ant’s employ, the defendant, on being asked if there were any 
other machines like his, said there was none except Dunnell’s, 
and then said, ‘‘he stole my patterns to get castings by;” 
that the witness asked the defendant what he (the witness) 
should understand by his saying that Dunnell stole his pat- 
terns, and the defendant replied that he wished the witness to 
understand ‘patterns to get up castings.” 

The judge being of opinion that the words testified to by 
the witnesses would not sustain the plaintiff’s action, the 
plaintiff submitted to a nonsuit, which was entered, subject 
to the opinion of the whole court. 

B. F'. Butler, for the plaintiff. 

Wentworth, for the defendant. 

Suaw, C. J. The old rule of the common law is well 
established, that to maintain an action upon the case for slan- 
derous words spoken, without the averment and proof of 
special damage, the plaintiff must, prove that the defendant 
uttered language, the effect of which was, to charge him with 
some crime or offence punishable by law. ‘This might be 
done by the mere force and effect of the words used; or 
words might be used in a conventional, ironical, figurative or 
artificial sense, not proprio vigore importing a charge of crime, 
but having that effect, by reason of some well understood 
local or technical usage, or by reason of the existence of some 
extraneous fact, to which the speaker alludes. In the most 
common mode of declaring, which heretofore prevailed, the 
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practice was to set forth the words exactly, and then aver the 
particular usage, or the extraneous facts, giving to the words 
their slanderous effect and import, and to allege that the 
words were spoken with reference to such fact or usage; and 
thus these facts were put in issue, to be traversed and tried, 
if denied. Whether the words are of themselves actionable, 
when they directly impute a crime, or when, by aid of the 
averments, colloquia, and inuendoes, if proved, they have that 
effect, is a question of law, because the construction, mean- 
ing, force and effect of language, written or spoken, is matter 
of law. The law must necessarily take cognizance of the 
rules and usages of language. On the trial of such an issue, 
the course would be, to leave to the jury, on the evidence, the 
questions of fact, whether averments of extraneous fact, or 
usages, the colloquia and inuendoes, are true, and for the court 
to direct the jury whether, if found true, and if found that 
the words spoken were used with reference to them, the words 
are actionable. 

But it has been decided, in several recent cases, that it 1s 
admissible to insert a declaration, averring that the defendant 
did charge the plaintiff with the crime specified, as it-is done 
in the present case; alleging that the defendant charged the 
plaintiff with the crime of larceny; and such is now the gen- 
eral practice in this State. Whiting v. Smith, 13 Pick. 364. 
Pond v. Hartwell, 17 Pick. 269. Allen v. Perkins, 17 Pick. 
369. Under this practice, the issue is different, and therefore, 
to some extent, the mode of trial must be different. The 
fact in issue is, not whether the defendant spoke certain 
words about the plaintiff, but whether, in any words, con- 
strued by themselves, or construed in reference to peculiar 
usages or extraneous facts, the defendant did or did not 
impute to the plaintiff the crime of larceny. This opens the 
matter to proof on both sides, not only of the words spoken, 
but of the manner of speaking, and of all the extraneous facts 
and circumstances bearing upon the question, whether the 
language used did impute the crime alleged. If either party 
apprehends surprise, by the offer of proof of facts which he 
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cannot anticipate, he may guard himself, by asking for a spe- 
cification or bill of particulars. ‘The court will then leave it 
to the jury, upon the evidence, to find the facts proved or 
otherwise, which are supposed to qualify the sense of the 
words used, and instruct them in matter of law, as to the ~ 
meaning and construction of the words modified or otherwise 
by such facts. 

In the present case, the third count charges the defendant 
with having, in spoken language, imputed to the plaintiff the 
crime of stealing. It appears that the plaintiff had a machine 
for making boxes, whether patented or not does not appear, 
but one that he chose to keep closed and screened from 
observation, that he might retain the benefit of the invention to 
himself exclusively ; that the plaintiff had been in his employ- 
ment, in mechanical business; that after the plaintiff left the 
defendant, he constructed and set up a rival machine for mak- 
ing similar boxes ; and that the defendant said of the plaintiff, 
at different times, “‘ he stole my patterns to get up his castings 
by,” for his own machine. 

The natural and most obvious import of the word “steal” 
is that-of felonious taking of property, or larceny., But it 
maybe qualified by the context. As if one says of another, 
‘he stole the apples from my trees;’’ it imputes a trespass, 
and not a felony, and the words are not actionable. But if 
he says, “he stole the apples from my cellar,’ it imputes a 
felonious taking, and the words are actionable. . 

But the words may be equivocal, and the question, whether 
they impute a felonious taking: or not, may depend upon the 
facts and circumstances under which they were spoken, and 
the facts and circumstances referred to by the speaker, and 
understood by the hearers; and this, we think, is the present 
case. 

The defendant may have intended to assert, that the plain- 
tiff had improperly availed himself of the knowledge of the 
defendant’s machine, and the parts and members of which it 
was composed, as patterns to prepare similar members of his 
own machine; or, to use a familiar phrase, had pirated his 
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invention. ‘This the plaintiff might have done, by carrying 
away, in his memory, a prototype of the forms and propor- 
tions of the defendant’s machine, or by drawings, descriptions, 
or models made by himself of his own materials. But as an 
invention, a bright thought, or brilliant discovery in mechan- 
ics, although valuable and sometimes profitable, cannot be the 
subject of theft, and cannot be said, except by a rhetorical 
figure, to be stolen, such imputation would not be an impu- 
tation of larceny, and not actionable. 

But the word “patterns” properly enough describes ma- 
terial forms, used for moulding and making castings. Such 
patterns are chattels, the subject of larceny; and charging 
the plaintiff with stealing his patterns, using the word 
. patterns” in this sense, would be an imputation of larceny, 
punishable by law, and would sustain the third-count in the 
declaration. As the natural import of the words, independ- 
ently of extraneous facts, was to charge the defendant with 
a felonious taking of these chattels, and so with larceny, it 
was incumbent on the defendant to prove, by such extra- 
neous facts, that they were used in the former sense, and 
did not impute larceny to the plaintiff. The court are there- 
fore of opinion, that instead of directing a nonsuit, the judge 
should have left the evidence to the jury, to find or not, ac- 
cording to the weight of the evidence, whether the words 
were spoken in such a connexion, or with reference to such 
extraneous facts, as to show that they were intended and 
understood to impute an unwarrantable use and appropriation 
to himself of the defendant’s invention, and to direct them 
that, in that case, the proof did not support the third count; 
but that, if the words were used in their natural and obvious 
sense, not modified or restrained by such external facts and 
circumstances, they did impute to the plaintiff the offence of 
larceny, and would maintain the third count in the declaration. 

Nonsuit taken off, and a new trial granted. 
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DanteL West vs. Sipney SPAULDING. 


B. mortgaged land to S., and then conveyed the equity of redemption to P., who 
conveyed it to S.: On the 10th of March 1841, S. gave P. a written agreement to 
convey the land to him, or his assigns, by a good and sufficient quitclaim deed, on 
his paying S. a certain sum; P. was in actual possession of the land, until after 
the Ist of May 1841, and was taxed for it for the years 1840 and 1841: On the 8th 
of May 1841, P. assigned to W. the agreement of S. to convey the land, and S. 
conveyed it to W. by a quitclaim deed, in which he covenanted with W., that he 
would warrant and defend against the lawful claims and demands of all persons 
claiming by, through or under S., and against no other claims or demands: P. did 
aot pay the taxes assessed on the land, and W., being compelled to pay them, 
brought an action against S., on the said covenant, to recover the amount of said 
taxes. Held, that the claim onthe land for the taxes thereon, was not a claim by, 
through or under S., and that the action could not be maintained. 

Turis was an action of covenant broken. ‘The declaration 
alleged that the defendant, on the 18th of March 1842, by his 
deed of that date, conveyed to the plaintiff a certain piece of 
land in Lowell, with a dwelling-house thereon; that the 
defendant, in and by said deed, covenanted with the plaintiff, 
that he would warrant and defend the said premises against 
the lawful claims and demands of all persons claiming by, 
through or under him, the said Spaulding. The breach of 
this covenant was thus assigned in the plaintiff’s declaration : 
‘‘Now the plaintiff saith, that at the time of making and 
executing said deed, the said tenements were not free from 
all incumbrances of lawful claims and demands of all persons 
claiming by, through or under him, the said Spaulding, but 
the said premises, being liable to assessment for taxes in the 
city of Lowell, on the first day of May 1841, and being then 
the property of said Spaulding, were assessed by the proper 
authorities in said city, for taxes for that year, in the sum of 
sixteen dollars, and were taxed to one Loring Pickering, who- 
was at that time in possession of said premises, as the tenant 
and by the permission of said Spaulding; which sum neither 
the said Pickering nor the said Spaulding has ever paid, and 
the plaintiff has been compelled to pay the same,” &e. 

The declaration also alleged that said premises, at the 
date of the deed aforesaid, were also liable to another tax of 
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Pickering ; that neither the defendant nor said Pickering had 
ever paid the same; and that the plaintiff had been compelled 
to pay it. 

At the trial in the court of common pleas, before Wash- 
burn, J. the plaintiff produced a quitclaim deed, made by the 
defendant to him, bearing the date and describing the premises 
mentioned in the declaration, and containing the following 
covenant: “And I, for myself, my heirs, executors and ad- 
ministrators, do covenant with the said Daniel West, his heirs 
and assigns, that I will, and my heirs, executors and admin- 
istrators shall, warrant and defend the same to the said Daniel 
West, his heirs and assigns forever, against the Jawful claims 
and demands of all persons claiming by, through or under 
me, and against no other claims or demands.” 

The plaintiff then gave evidence that he had paid two 
taxes, assessed to Loring Pickering, upon the real estate con- 
veyed by the said deed; one for the year 1840, and one for 
the year 1841. The plaintiff also gave in evidence a mort- 
gage deed of said real estate, made to the defendant by 
Artemas Bedlow, dated March 2d 1833, to secure payment to 
the defendant of a promissory note of the same date, for the 
sum of $690, payable in five years, with yearly interest. 
This deed contained the usual covenant against incumbrances, 
and also a covenant of warranty. 

The defendant then gave in evidence a deed of the said 
teal estate made by the said Bedlow to Loring Pickering, and 
dated in the year 1834; and also a quitclaim deed of the 
same from said Pickering to the defendant, dated March 18th 
1841. The defendant also put into the case a written prom- 
ise, not under seal, made by him to said Pickering, on said 
18th of March 1841, “to sell and convey to said Pickering, 
his heirs, executors, administrators or assigns, by good and 
sufficient quitclaim deed,” the aforesaid real estate, provided 
the said Pickering should pay to the defendant, or his heirs, 
executors or administrators, the sum of $1257 within one 
year. ‘The defendant also gave in evidence an instrument 
under seal, executed by said Pickering, on the 8th of May 
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1841, by which said Pickering, in consideration of $3500, 


paid to him by said West (the-plaintiff) assigned and trans- 
ferred to said West the aforesaid promise of the defendant to 
said Pickering, to convey said real estate to him, and author- 
ized said West to enforce, in said Pickering’s name, the per- 
formance of said Spaulding’s promise, if he should fail to 
keep the same. 

It appeared in evidence that said Pickering was in actual 
possession of said real estate during the years 1840 and 1841, 
and up to the date of the deed from the plaintiff to the de- 
fendant, viz. March 18th 1842, and that the defendant had 
never been in actual possession thereof. It also appeared that 
the aforesaid taxes were duly assessed to said Pickering. 

The judge ruled that the plaintiff could not sustain this 
action to recover the amount of said taxes; and a verdict was 
rendered for the defendant. 'The plaintiff alleged exceptions 
to the judge’s ruling. 

B. F.. Butler, for the plaintiff. 

Knowles, for the defendant. 

Suaw, C. J. This was a very special and limited warran- 
ty, in a quitclaim deed made by the defendant to the plain- 
tiff, against the lawful claims and demands of all persons, 
claiming by, through or under him, and against no other 
claims or demands. Now, supposing the taxes on the estate 
for 1840 and 1841 did constitute a lien upon the estate, it was 
not an incumbrance made or suffered by the defendant, nor 
was the claim on the land, as a security for these taxes, a 
claim by or under the defendant. ‘The incumbrance was 
suffered by Pickering, a prior holder of the land. The taxes 
were duly assessed to him. When the first tax was assessed, 
Pickering was a mortgagor in possession, taking the rents and 
profits, and the defendant was mortgagee. In March 1841, 
before the second of these taxes was levied, Pickering, by a 
quitclaim deed, released the equity of redemption to the 
defendant, who was then mortgagee, and thus vested the 
entire estate in him. But, at the same time, and as part of 
the same transaction, the defendant gave back an agreement 
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to convey the estate to him, by a quitclaim deed, in one year, 
upon payment of a sum named. During that year, Pickering 
Was in possession, under an equitable title. The tax was 
duly assessed to him; and he, and not the defendant, suffered 
the incumbrance caused by it. 

But if we were permitted to look beyond the terms of the 
defendant’s very limited covenant of warranty against his own 
acts, the result would be the same. The plaintiff took an 
assignment of the defendant’s agreement to convey the estate 
to Pickering by a quitclaim deed. As assignee, the plaintiff 
‘took the rights of Pickering only, subject to all equities of 
the defendant, as against Pickering. The defendant, under 
his agreement, would have been lable for no incumbrances, 
except those suffered by himself, after the agreement; and 
a fortiori for none suffered by Pickering himself. By the 
assignment, the plaintiff stood in the same situation with his 
assignor, entitled to the same benefits, and subject to the 
same burdens. Exceptions overruled. 


Joun Mixer & another vs. Cyriz Cospurn. 


Upon the sae of goods, if there be no express warranty of their quality, nor any 
actual fraud, the maxim caveat emptor applies; and no warranty of quality is 
implied from payment of a full price. 

In an action for the agreed price of goods sold and delivered without warranty or 

_ fraud, the defendant cannot be permitted, for the purpose of avoiding payment of 
the full price, to ask a witness whether the goods were merchantable, or fit for 
market, or as good as those usually sold for the price agreed on: But he may be 
permitted to show that the goods were not such as would be known in the market, 
and among those conversant with the trade therein, as goods of the description 
under which they were sold. 

In an action for goods sold and delivered, the usages of trade, as to the goods in 
question, are competent evidence. 


Assumpsir to recover the price of 200 feet of German cyl- 
inder glass sold and delivered to the defendant. ‘Trial in the 
court of common pleas, before Wells, C. J. whose report of 
the case was as follows: 

“'The plaintiffs called, as a witness, a clerk who had been 
in their employ, and who swore to the sale and delivery of 
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the glass; that the agreed price thereof was $22:°50 per 
hundred feet ; and that $20 had: been paid by the defendant. 
It also appeared in evidence that the glass was in boxes; that 
the plaintiffs bought it in order to sell it to the defendant; 
and that the boxes were not opened. 

‘lhe defence was, in effect, that the sum of $20, that had 
been paid by the defendant, was as much as the plaintiffs 
were entitled to receive for the glass sold. To sustain this 
defence, the defendant inquired of a witness whether the glass 
was merchantable. This question was objected to, and the 
court decided that it was objectionable in that form, (both 
because it did not appear that the witness had dealt in such 
glass, except that, as a painter and glazier, he had, on various 
occasions, bought glass, and because the admissibility of the 
testimony would depend on the nature of the defects,) and 
directed the defendant to specify, in his question, the defects 
which he wished the witness to testify about. ‘To this decis- 
ion the defendant excepted. 

“The defendant then proposed to ask the witness if the 
glass was fit for market, and would bring the ordinary price 
of glass of those dimensions. This was objected to by the 
plaintiff, both on general principles, and because it had been 
proved, on the trial, that glass of the same dimensions varies 
in price, according to its thickness. The court rejected the 
evidence. 

“The defendant then proposed to ask the witness if the 
glass was as good as that usually sold of the same dimen- 
sions. This was objected to by the plaintiffs, for the same 
reason as the objection to the preceding question; and the 
court rejected the evidence. 

‘The defendant then proposed to ask the witness if the . 
glass was as good as that usually sold for $22-50 for a hundred 
feet. This question was objected to by the plaintiffs, and 
ruled out by the court. 

‘The defendant produced a witness who swore that more 
than fifteen per cent. of the glass was broken when received ; 
and he introduced evidence tending to prove that, by the 
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usage of trade, broken glass, especially if it exceed five per 
cent. of the whole lot, is deducted or allowed for by the 
vendor. 

“he plaintiff introduced evidence tending to prove that 
when glass is sold in boxes, the broken glass is at the risk of 
the purchaser. 

‘There was no evidence, nor was it contended by the 
defendant, that there was any express warranty, or any fraud, 
on the part of the plaintiffs, in the sale. 

“The court instructed the jury, that in ordinary cases, 
- where goods are bought and sold in the market, there is no 
implied warranty of soundness or value; that from the evi- 
dence in the case they would decide whether the risk of the 
broken glass was, by the usage of trade, upon the vendor or 
purchaser, and render their verdict, so far as the broken glass 
was concerned, as they should find this fact to be. The jury 
returned a verdict for the plaintiff for the amount of his 
claim. ‘T’o the above rulings and instructions the defendant 
excepted.” 

Caverly, for the defendant. 

Morse, for the plaintiffs. 

Suaw, C. J. This action is brought, on the common 
count, to recover the price of goods sold and delivered. The 
evidence on the part of the plaintiffs tended to show that the 
goods consisted of window glass, in boxes, at a fixed price; 
that the boxes were not opened; and that the glass was re- 
ceived by the defendant. 

We suppose it settled by the modern practice, that to avoid 
circuity of action, the vendee of personal property may show, 
in reduction of damages, such ground of deceit or breach of 
express or implied warranty in the sale, as would be sufficient 
in law to sustain a cross action. On this principle the defence 
was founded. Harrington v. Stratton, 22 Pick. 510. Per- 
ley v. Balch, 23 Pick. 283. But in order to succeed in such 
a defence, it is necessary for the defendant to show a case, 
which would warrant a recovery in some action. The de- 
fendant contends that there was an implied warranty on the 
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sale, that the goods were merchantable and sound. But we 
think this position cannot be maintained. The rule of the 
common Jaw is well established, that upon a sale of goods, if 
there be no express warranty of the quality of the goods sold, 
and no actual fraud, the maxim caveat emptor applies, and the 
goods are at the risk of the buyer. Winsor v. Lombard, 18 
Pick. 59, 60. 2 Kent Com. (3d ed.) 478: 

In the argument, it was contended for the defendant, that 
he should have been allowed to prove that the glass was not 
merchantable. Within certain limits, and with suitable qual- 
ifications, we think this would be admissible. The contract 
being for German cylinder glass, we think it would be com- 
petent to show that the article was not such as would be 
known in the market, and amongst those conversant with 
the trade, as glass of that description. Bridge v. Wain, 1 
Stark. R. 504. But this inquiry, under such modification, was 
not prohibited by the judge. The question was asked, with- 
out modification, whether the glass was merchantable; not 
whether it was such as would be recognized by the trade as 
German cylinder glass, or in what respect it was defective, or 
failed to conform to that description. The defendant declin- 
ing to modify hig inquiry, we think the question was properly 
rejected. 

The other inquiries, such as whether the glass was as good 
or as valuable as that usually sold for that price, and the like, 
were rightly rejected ; because no warranty of quality is im- 
plied from payment of a full price. Parkinson v. Lee, 2 
East, 321, 322. Yelv. (Amer. ed.) 21 c. Chit. Con. (5th 
Amer. ed.) 449. 

The defendant, in the argument, objected to the admission 
of the evidence introduced by the plaintiff, that when glass 
is sold in boxes, the risk of broken glass is on the buyer. If 
there were no other answer to this objection, it is a sufficient 
one, that the evidence of usage was introduced by the defend- 
ant, and followed on the part of the plaintiff, and on both sides 
without objection. But the general usages of trade are com- 
petent evidence. . Exceptions overruled. 
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Exisan Wuuton vs. Ricuarp J. Mears, 


A guarantor of a promissory note, that is payable on demand, is discharged from his 
contract of guaranty by the omission of the holder to give him notice, within a 
reasonable time, of demand on the maker and non-payment by him; provided the 
maker was solvent when the guaranty was made, and became insolvent before no- 
tice of non-payment was given: And in such case, if notice be not given untib 
fourteen months after demand on the maker, it is not within a reasonable time. 

In an action against the guarantor of a promissory note, evidence that the maker, 
fourteen months after the making of the guaranty, took advantage of the in- 
solvent law, does not warrant the inference or presumption that he was insolvent 
at the time of the guaranty. 


Tuts was an action of assumpsit, in which the plaintiff 
sought to charge the defendant as guarantor of the note herein- 
after mentioned. The case was submitted to the court on the 
following agreed statement of facts: 

“ On the 20th of July 1843, D. A. Kimball made this note: 
‘Groton, July 20, 1843. For value received, I promise to pay 
Reuben Simpson, or order, twenty dollars on demand, with 
interest. D. A. Kimball.’ Afterwards, and before August 
14th 1843, said Simpson transferred said note, by delivery, for 
a valuable consideration, to the defendant, but never indorsed 
the same; and on the same 14th of August, the defendant, 
in consideration of the sum of $20, then paid to him by 
the plaintiff, passed the note to the plaintiff, by delivery, and 
wrote his name on the back thereof; but nothing was written 
over his name. Afterwards, and within thirty days from that 
time, the plaintiff informed said Kimball that he held this 
note, and of whom he received it; and said Kimball at first 
made some objections, saying that he had expected to settle 
it with Simpson, in their dealings; but he finally said the 
note would be responded to; but it never was paid. After- 
wards, on the 22d of November 1844, said Kimball applied to 
a master in chancery, in and for the county of Middlesex, to 
take the benefit of the insolvent debtors’ act, and was, in due 
time, decreed an insolvent debtor; and thereupon the plain- 
tiff, after said application, and before said decree, gave notice 

o the defendant of the same, and of the non-payment of the 
note, and demanded the same of the defendant. 
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“The court are to draw such inferences, from the facts in 
the case, as a jury would be warranted in drawing, under the 
directions of the court.” 

B. Russell, for the plaintiff. 

£, Coburn, for the defendant. 

- Whutpe, J. Upon the facts agreed, the first question to be 
decided is, what was the contract between the present parties. 
The note sued was given by one Kimball to one Simpson, and 
was payable to his order. The note was afterwards trans- 
ferred to the defendant for a valuable consideration, who after- 
wards, in consideration of the sum of $20, transferred the same 
to the plaintiff by delivery, and at the same time wrote his 
name on the back of the note. These facts, we think, au- 
_ thorized the plaintiff to charge the defendant as a guarantor, 
and to write over his name a contract to that effect. 

The defendant cannot be charged asa surety, for he was 


no party to the original contract ; but he afterwards purchased 


the note of the payee, and transferred it to the plaintiff for a 
valuable consideration. Nor can he be charged as indorser, 
for the note was not indorsed by the payee. 

But the plaintiff’s counsel contends, that although the de- 
fendant was not originally a party to the note, yet as he, for 
a valuable consideration, indorsed it, and passed it to the plain- 
tiff, the plaintiff was thereby warranted in writing over the 
defendant’s name a new note, or an absolute promise to pay 
the original note ; and several cases were cited from the New 
York reports* in support of this argument. Whether this 
case comes within the principle laid down in any of those 
cases, we do not undertake to say ; but we are clearly of opin- 
ion that 1t does come within the principles laid down in the 
case of Oxford Bank v. Haynes, 8 Pick. 423, as to the effect 
and obligation of a contract of guaranty ; and that the defend- 
ant is not chargeable on any other contract. In that case, it 
was decided that the guarantor of a promissory note will be 


* Dean v. Hall, 17 Wend. 214. Oakley v. Boorman, 21 Wend. 588. Lu- 
queer v. Prosser, 1 Hill, 256, and 4 Hill, 420. Miller v. Gaston, 2 Hill, 188 
Manrow v. Durham, 3 Hill, 584. Hunt v. Brown, 5 Hill, 145. — 
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discharged by the neglect of the holder to demand payment 
of the maker and to give the guarantor notice of non-payment, 
provided the maker was solvent when the note fell due, but 
afterwards, and before notice, became insolvent. In the pres- 
ent case, no notice of the non-payment of the note was given 
to the defendant until more than a year after the plaintiff 
demanded payment. of the maker, and until after he had 
applied to a master in chancery to take the benefit of the in- 
solvent debtors’ act, whereby all his property was afterwards 
transferred to his assignee. This notice was clearly not sea- 
sonable aud reasonable. If it had been given in a reasonable 
time after the demand on the maker, the defendant might 
have obtained security or payment from him. But the plain- 
tiff gave credit to Kimball, the maker of the note, on his 
promise to pay it; and the neglect to give notice to the de- 
fendant deprived him of the opportunity to secure himself, 
whereby he was discharged from his conditional liability. 

It was argued for the plaintiff, that it must be presumed 
or inferred, from the facts agreed, that Kimball was insolvent 
when the note was transferred to the plaintiff. But there is 
no fact from which any such inference can be drawn 3 and it 
is incumbent on the plaintiff to prove, that at the time the note 
was transferred, or when the demand was made on Kimball, 
he was not only insolvent, or not able to pay all his debts, but 
also that he had no property liable to attachment; otherwise, 
the defendant was clearly deprived, by the plaintiff’s laches 
of an opportunity to secure himself. 

Judgment for the defendant. 

VOL. XI. 48 
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Wituram P. Lunn & wife vs. Varnum Woops. 


The widow of a grantee of an equity of redemption, conveyed to him during the 
coverture, and by him conveyed to the mortgagee, without her release of dower 
therein, is entitled to dower in such equity, as against the mortgagee and his as- 
signee of the mortgage and the equity: And possession taken of the mortgaged 
premises, by the mortgagee, after the conveyance of the equity to him, for the 
purpose of foreclosing the mortgage, and the continuance of that possession by 
his assignee, for the same purpose, will not bar such widow’s right of dower, though 
she knows that possession is taken and continued, unless notice is given to her, 
after her husband’s death, and three years before she claims her dower, that posses- 
sion was taken and held for the purpose of foreclosure. 


Tus was a bill in equity, in which William P. Lund and 
Mary J. Lund set forth, that said Mary, on the 4th of April 
1820, was married to James Blood, who died on the Ist of 
May 1834, and that she, on the 3d of October 1834, was mar- 
ried to the said Lund: That Luther Blood, on the 26th of 
May 1832, being seized in fee of fifty three acres of land (de- 
scribed) in Dunstable, conveyed the same to Edmund Page, 
by a deed of mortgage, the condition of which was, that if 
said Luther, his heirs, executors or administrators should pay 
to said Edmund, his heirs, executors, administrators or assigns, 
the sum of $250 “in one year, with interest annually,” then 
said deed, and a promissory note, of the same date, for the same 
sum, should both be void: That said Luther, on the 18th of 
October 1832, by his deed of that date, conveyed all his inter- 
est in the aforesaid land to the abovenamed James Blood, then 
the husband of said Mary; whereby, and by force whereof, 
the said James became seized of an equity of redemption in 
said premises: That said James, on the 30th of April 1833, 
by his deed of that date, conveyed all his interest in said prem- 
ises to the said Edmund Page, to have and to hold the same 
to him and his heirs and assigns: That said Edmund, on the 
30th of December 1835, by his deed of that date, conveyed said 
premises to said Woods, (the defendant,) to have and to hold 
the same to him and his heirs and assigns: That said Mary 
never released her right. of dower in the equity of redemption 
aforesaid, whereof the said James Blood was seized during her 
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coverture with him; and that the said William P. and Mary J., 
in her right, were entitled to dower in said equity of redemp- 
tion. Wherefore they prayed that the defendant might be 
held to answer to the bill, and to all the allegations therein, 
and to render an account of the money due on said mortgage 
and note, and of the rents and profits of said premises, received _ 
by the said Edmund and by the defendant, and. of the money, 
if any, paid for taxes assessed on said premises, and expended 
in repairs, improvements and other necessary expenses; that 
the court would inquire and determine, as well what sum of 
money is due on said mortgage and note, as what part of said 
sum it is just and equitable that the said William P. and Mary 
J. should pay to the defendant, in order to be allowed to re- 
deem, so that dower, in her right, might be set out in one 
third part of said premises ; and that, upon payment of such 
sum, if any, dower might be thus set out. 

The defendant averred, in his answer, (among other things, ) 
that after the time when said deed of April 30th 1833 was 
made by said James Blood to said Edmund Page, to wit, on 
the 30th of May 1833, the said Page (the said condition of 
said mortgage deed having been broken, and said promissory 
note being due and unpaid) made open and peaceable en- 
try into and upon said premises, in said mortgage deed men- 
tioned, by and with the consent of the said James, and then 
and there took actual possession of said premises, for the 
purpose of foreclosing the said James’s right in equity of 
redeeming said mortgaged premises, and also for the purpose 
of foreclosing the right in equity of redeeming said premises, 
which might or could vest in any other person, by force and 
virtue of the seizin of the said James; and that the said 
Page, having so entered, as aforesaid, upon said premises, for 
the purpose aforesaid, and with the knowledge and consent of 
the said James, as aforesaid, held and continued quiet and 
peaceable possession thereof, for the purpose aforesaid, until 
said 30th day of December 1835, when the said Page con- 
veyed his interest in said premises, and the said mortgage 
deed and the note thereby secured, tc the defendant, as 
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aforesaid ; and the defendant, by force and virtue of such 
conveyance, then and there became seized of the said Page’s 
interest in said premises, and in said mortgage deed and the 
note thereby secured, and then and there entered into and 
upon said prémises, and took peaceable possession thereof, 
claiming as the assignee of said Page, and meaning and in- 
tending to comtinue the possession aforesaid of the said Page, 
for the purpose aforesaid ; and that the said Page, having so 
entered, for the purpose aforesaid, with the knowledge and 
consent of the said James, together with the defendant, to 
whom said Page conveyed as aforesaid, after such entry by 
said Page, and who had, for the purpose of continuing the 
said Page’s possession, as aforesaid, entered into and upon said 
premises, held and continued quiet and peaceable possession 
thereof, for the purpose aforesaid, for the space of three years 
next ensuing said 30th day of May 1833, and, until the 30th 
day of December 1844, the time of the commencement of this 
suit: And that the said Page, after the death of said James 
Blood, and before his said conveyance to the defendant, to 
wit, on the 10th of May 1834, and before the marriage of said 
Mary J. to the said William P., being advised thereunto, and 
out of abundant caution in this matter, and for the purpose of 
foreclosing any right in equity which the said Mary J. then 
pretended to have in said premises, gave notice to her of his 
entry aforesaid into and upon said premises, for the purpose 
aforesaid, and of his holding them, as aforesaid, for the pur- 
pose aforesaid, although the said Mary J. was notified thereof, 
and well knowing of the same, before the said 10th day of May 
abovementioned. And the defendant averred, that by force 
and virtue of said proceedings, the said Mary J.’s right in 
equity of redeeming said premises was and is forever fore- 
closed. 

The plaintiffs, by way of replication to the defendant’s 
answer, denied that they ought, by any thing in said an- 
swer contained, to be precluded from having and maintain- 
ing their said bill, because the said answer, as they alleged, 
(vas uncertain, untrue and insufficient. They therefore prayed 
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that their bill might be sustained, and that such decree or de- 
crees should be passed, as equity might authorize and require. 

Evidence was taken, (the particulars of which need not be 
here stated,) which failed to show the requisite notice to the 
female plaintiff, after her first husband’s death, of an entry 
upon the mortgaged premises for the purpose of foreclosure. 

Farley, for the plaintiffs, cited Shearer v. Ranger, 22 Pick. 
AAT. Newall v. Wright, 3 Mass.155. Scott v. McFarland, 
13 Mass. 314. Thayer v. Smith, 17 Mass. 429. Hadley v. 
Houghton, 7 Pick. 29. Swan v. Wiswall, 15 Pick. 126. 
Eaton v. Simonds, 14 Pick. 98. Gibson v. Crehore, 3 Pick. 
475, and 5 Pick. 146. 

B. Russell, for the defendant, referred to some of the cases 
cited for the plaintiffs, and also to Pitney v. Leonard, 1 Paige, 
461. Messiter v. Wright, 16 Pick. 151. Blood v. Blood, 23 
Pick. 80. Holbrook v. Finney, 4 Mass. 566. Van Vronker 
v. Hastman, 7 Met. 157. Taylor v. Weld, 5 Mass. 109. 

Witpe, J. ‘This was a bill in equity to redeem a mortgage 
in the right of the wife, and the defendant admits that James 
Blood, her first husband, was seized of a right in equity to 
redeem the mortgaged premises, during her coverture with 
him; but he denies that she ever was or now is entitled to 
dower. He admits, however, that she has never released her 
right of dower, but avers that on the 30th day of May 1833 
the mortgage was foreclosed, by the entry of Edmund Page, 
‘the mortgagee, (from whom the defendant derives his title, ) 
with the consent of the said James Blood, and that he and 
the defendant have had possession ever since. But we think 
it very clear, from the facts, that the plaintiffs cannot be 
barred by any such entry, unless notice was given to the 
widow, after the death of her first husband; and that.an entry 
for the purpose of foreclosing the mortgage, after the mortgagee 
had purchased the equity of the said Blood, was inoperative. 
It was, indeed, an absurdity. Page had the whole estate. 
The plaintiff’s right was then conditional and inchoate, and was 
only perfected by her surviving her husband. She therefore 
could not be. barred of her claim, unless she had notice, 
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after the death of her husband, that Page or the defendant 
held the premises for the purpose of foreclosing her right of 
redemption. It is alleged in the answer that such notice was 
given by the said Page. But this allegation is not responsive 
to the bill, and is traversed by the replication; and the evi- 
dence fails to prove that any such notice was given by Page 
or the defendant. Page testifies, it is true, that she knew that 
he assigned the premises under his mortgage and the quit- 
claim deed from her husband; that he had frequent conversa- 
tions with her; and that he so informed her. But there is 
no evidence that it was notified to her that he held the prem- 
ises for the purpose of foreclosing the mortgage if she should 
not redeem it. She knew that her husband had released his 
right in equity, but she knew also that she had not relin- 
quished her right of dower, and that if Page or the defendant 
intended to bar her right, they were bound to give her notice, 
three years before she could be barred, of their intention, 
which notice must be proved, and is not to be presumed from 
the possession. We are therefore of opinion that the evidence 
is insufficient to bar the right of dower claimed by the plain- 
tiffs, and that they are entitled to redeem the mortgage ac- 
cording to the principles laid down in Gibson v. Crehore, 
5 Pick. 140, and in other cases. 


| 


Love.LL Eames vs. T'He New Encuanpn Worstep Company. 


Upon a complaint filed by a land owner, pursuant to the Rev. Sts. c. 116, § 4, to 
recover compensation for injury done to his land, by its being overflowed or other- 
wise injured by a mill dam, he cannot recover damages arising from offensive 
smells, proceeding from the flowed land, when the water is drawn off, whereby his 
contiguous land is rendered less valuable for building lots. 

The Rev. Sts. ec. 116, afford to a mill owner no warrant or excuse for causing or con- 
tinuing a nuisance on his own land or the land of another. 


Suaw, C.J. This was a common complaint under the 
mill act, (Rev. Sts. c. 116,) for damage done to the complain- 
ant’s land by the erection of a mill dam by the respondents. 
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In addition to the direct damage done to the complainant’s 
land by the action of water, either by flowing over it and 
preventing or destroying grass and other products, or by being 
absorbed into and percolating through it, under the surface, 
so as to render it less productive, the complainant offered evi- 
dence, before the sheriff’s jury, to prove that the flowed land, 
when the water was drawn off, emitted noxious and offensive 
smells, and thus occasioned damage to lands of the complain- 
ant, other than those flowed or rendered unproductive, but 
contiguous or adjacent thereto; by reason whereof, the value 
of such other lands, for building ]ots, was diminished. This 
evidence, though objected to, was admitted by the sheriff. 

The manifest object of this remedial statute is, to secure 
to a land owner, whose land has been flowed, or directly 
damaged by water raised, by a dam for mill purposes, by 
another, on his own land, a fair and adequate compensation 
for that damage, arising directly from that cause. The law 
does not justify an allowance for remote, possible, or specula- . 
tive damages, or damage to any other subject than land, or 
by any other means than raising water by a dam for mill 
purposes. Palmer Company v. Ferrill, 17 Pick. 58. T'ak- 
ing this to be the settled rule in assessing damages, the court 
are of opinion that the damage sought to be recovered in this 
case, and sanctioned by the sheriff by his admission of the 
evidence, was too remote and contingent. The rule admits 


all direct damage, by raising water upon a complainant’s 


land, as preventing all valuable growth, or by saturating it, so 
as to render it unfit to produce good grass; by separating one 
part of the complainant’s land from another, so as to render 
bridges or causeways necessary ; or other direct damage. But 
this complainant seeks, further, to recover for damage done to 
other lands, uplands not reached or affected by the water raised 
by the dam, but in consequence of noxious and offensive 
smells, proceeding from the land flowed, when not covered by 
water, by means of which such uplands are rendered less eli- 
gible and valuable as building lots. It is too remote, and not 
within the scope of the mill act. 
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One mode of testing this is to suppose a case where the 
meadow, and the adjacent upland affected by offensive smells, 
instead of belonging to the same proprietor, are held by dif- 
ferent owners. Close No. 1 belongs to A. and No. 2 to B. 
The former is meadow and flowed. 'The latter is upland, so 
elevated and so distant, that it is not reached, directly or indi- 
rectly, by water, but, in consequence of its vicinity to the 
flowed land, it is affected by offensive smells, and is thereby 
rendered less desirable for building lots. It appears to us 
clear, that B. could have no remedy under the mill act. ‘This 
land is not damaged by being flowed. And we think the 
result cannot be different, when both parcels of land belong 
to one proprietor. 

But if it be asked whether such a proprietor is entirely 
without remedy, we think the answer is plain. If the dam- 
age done be of such a nature as to amount to a nuisance, 
either public or private, the party injured has his remedy at 
law. If it is not a nuisance, it is damnum absque injuria, 
which such an owner suffers in common with owners of real 
estate generally so situated. 

In order to amount to a nuisance, it 1s not necessary that 
the corruption of the atmosphere should be such as to be dan- 
gerous to health; it is sufficient that the effluvia are offensive 
to the senses, and render habitations uncomfortable. Rerv. 
White, 1 Bur. 333. Rex v. Cross, and Rex v. Neil, 2 Car. 
& P. 483, 485. The mill act affords no warrant or excuse 
for erecting or continuing a nuisance. It simply authorizes 
a certain limited use. of the land of another, for a special 
purpose, (paying damages therefor,) as if it. were his own. 
But if it were his own, he could not erect or continue a 
nuisance upon it, to the injury of the public, or of any indi- 
vidual. Fer v. Neil, above cited. Staple v. Spring, 10 
Mass. 72. If it be a public nuisance, the party erecting or 
continuing it may be prosecuted by indictment; and a part 
of the judgment will be, that it be prostrated and removed. 
If it be a private nuisance, the party injured may have his 
action upon the case against the party erecting or keeping it 
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up, and, on recovering judgment, may have a writ to the 
sheriff, commanding him to abate and remove the nuisance ; 
and on a second suit for a continuance or repetition of the 
nuisance, the plaintiff is entitled, as of right, to a judgment for 
the abatement or removal of the nuisance, and to a warrant 
for carrying it into effect. Rev. Sts. c. 106, $$ 1, 4. 

If it is neither a public nor private nuisance, the flowing of 
his land, with its consequences, is the exercise of a right, of 
which every owner of real estate may avail himself, to use 
his land to his own best advantage, subject only to this limi- 
tation, that he shall not use it to the injury of others. 

Verdict set aside, and a new trial ordered. 

Fletcher §° Train, for the respondents. ' 

Mellen, for the complainant. 


COMMONWEALTH vs.. PHILANDER S. Briaas. 


On the trial of an indictment which alleges that the defendant presumed to be, and 
was, a common seller of wine, brandy, &c. on a specified day, and on divers sub- 
sequent days, no evidence is admissible of his presuming to be such seller on any 
day prior to that which is specified 


An indictment against the defendant alleged that he, ‘on 
the first day of January 1846, and on divers days since, at 
Charlestown, not being first duly licensed then and there as 
an innholder, common victualler, or seller of wine, brandy, 
rum, or any other spiritous liquor, to be used in or about his | 
house or other buildings, according to the provisions of the 
forty seventh chapter of the revised statutes of said Common- 
wealth, did then and there presume to be, and was, a common 
seller of wine, brandy, rum, and other spiritous liquors, to be 
used in and about his house, and the place and building by 
him actually occupied as a shop in said Charlestown, against 
the peace,’ &c. 

At the trial in the court of common pleas, before Cushing, J. 
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the attorney for the Commonwealth offered evidence to show 
that the defendant presumed to be a common seller of wine, 
brandy, &c. some time within the space of six years previous 
to the time of the finding of the indictment. ‘To the admis- 
sion of this evidence the defendant objected ; but the objection 
was overruled. ‘The jury found the defendant guilty, and he 
alleged exceptions. 

J. Dana §& M. G. Cobb, for the defendant. 

Nelson, (District Attorney, ) for the Commonwealth. 

Suaw, C. J. We take the rule to be well settled, in crimi- 
nal cases, that when a continuing offence is alleged to nave 
been on a certain day, and on divers days and times between 
that and another day specified, the proof must be confined to 
acts done within the time. It is equally well settled. that 
when an offence is alleged to have been committed on a day 
specified, the day is matter of form to lay the venue, and proof 
of the offence committed at any time within the statmte of ° 
limitations will be sufficient to sustain the indictment, except 
where time enters into the nature of the offence. In the 
present case, the offence being alleged to have been commit- 
ted on a day specified, and on divers days since, the proof 
should have been confined to acts done within the time spe- 
cified ; and it was irregular to admit proof of acts done prior 
to the day specified, though within the period of the statute 
of limitations — Rev. Sts. c. 136, $ 16. 

Verdict set aside, and a new trial granted. 
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BarTHoLomew Crow.ey vs. THE CoMMONWEALTH. 


When an indictment charges, in one count, a breaking and entering of a building, 
with intent to steal, and, in another count, a stealing in the same building, on 
the same day, and the defendant is found guilty generally, the sentence, whether 
that which is proper for burglary only, or for burglary and larceny also, cannot be 
reversed on error, because the record does not show whether one offence only, or 
two, were proved on the trial; and as this must be known by the judge who tried 
the case, the sentence will be presumed to have been according to the law that was 
applicable to the facts proved. 


THREE WRITS OF ERROR, to reverse judgments rendered 
against the plaintiff in error, at the February term of the court 
of common pleas in this county, on three indictments. Each 
of the indictments contained two counts; the first charging 
the plaintiff in error with breaking and entering a building 
in the night time of a certain day, with intent to steal; and 
the second charging him with stealing in the same building, 
on the same day. ‘To two of these indictments the plaintiff 
in error pleaded guilty, generally; to the other he pleaded not 
guilty, and was found guilty by a jury, by a general verdict. 
On the first indictment, he was sentenced to three days’ soli- 
tary imprisonment, and confinement at hard labor afterwards, 
for the term of four years. On the second indictment, the 
sentence was the same as on the first, to be executed after 
the expiration of the first sentence. On the third indictment, 
the sentence was to two days’ solitary imprisonment, and con- 
finement at hard labor afterwards for the term of two years, 
to be executed after the expiration of the two former sentences. 

The error assigned in each case was, that as the plaintiff in 
error was convicted of three distinct larcenies, at the same 
term of the court, he ought to have been adjudged to be a 
common and notorious thief, and have been sentenced as such, 
according to the provisions of the Rev. Sts. c. 126, $ 19. 

These cases were argued at Boston. 

B. F. Butler, for the plaintiff in error. | 

8. D. Parker, for the Commonwealth. 

Suaw, C.J. The first of these writs seeks the reversal of 
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a judgment rendered against the plaintiff in error, at a court 
of common pleas, February term 1840, on an indictment for 
a larceny of the property of Samuel M. Williams and others. 
The error assigned is, that the plaintiff in error was convicted, 
on this indictment, of a larceny, and also on two other in- 
dictments, at the same term, but was not sentenced as a com- 
mon and notorious thief. In examining the record, it appears 
that this indictment against the plaintiff in error contained 
two counts. ‘The first charges that, at said Lowell, on the 
Sth of November 1839, he broke and entered’ the dwelling- 
house of Samuel M. Williams, in the night time, with intent 
to steal the goods of said Williams. In the second, he is 
charged with stealing, on the same day, certain articles, de- 
scribed as the property of said Williams and other persons of 
the name of Williams. On conviction by the jury, he was 
sentenced to three days’ solitary imprisonment, and afterwards 
to confinement at hard labor for the term of four years, to 
commence from and after the expiration of the sentence to 
four years for breaking and entering the dwelling-house of 
Jacob Graves. . 

It should be remarked, as we have frequently had occasion 
to observe, since the passing of the revised statutes, that 
there is an inconvenience in this form of the sentence, inas- 
much as those statutes, providing for imprisonment, prescribe 
a maximum amount of imprisonment for the offence, without 
saying, as in the former statutes, so much solitary, and so 
much at hard labor. The law declares that the convict be 
punished by imprisonment for a fixed term in the aggregate. 
Then, by a general provision, (Rev. Sts. c. 139, $ 8,) when 
punishment by imprisonment in the state prison is awarded, 
it shall be designated, by the sentence, that he shall suffer 
solitary imprisonment for such time as the court shall direct, 
not exceeding twenty days at one time. ‘The most conve- 
nient and intelligible form of sentence, under this provision, 
is to designate the whole term of imprisonment, stating what 
portion thereof shall be solitary, and the residue at hard labor. 
But as the law, in the present case, would have warranted a 
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much longer term of imprisonment for breaking and entering 
a dwelling-house, as charged in the first count, this judgment 
is not alleged to be erroneous by reason of excess. If this 
sentence were upon the first count alone, there is no doubt 
that the judgment would be good; the maximum of punish- 
ment being within the limit affixed by law to that offence. 
6 Met. 240. 

But the specific ground of objection, relied upon as error, 
is, that as the plaintiff in error was charged with a larceny, 
in the second count, as a distinct, substantive offence, and 
convicted thereon by a general verdict, and was also convicted 
of two other larcenies at the same term, he should have been 
sentenced as a common and notorious thief, for three larce- 
nies, in addition to the punishment for the burglaries, and 
that the judgment, which was rendered, and which would 
have been good if it had stood alone, was erroneous, because 
no such separate judgment was entered. 

The other two judgments, which are brought before us, are 
of the same character. One charges, in the first count, the 
breaking and entering of the shop of Daniel Kittredge, in the 
night time, with an intent to steal his goods, and, in a second 
count, with stealing, at the same time, the goods of the same 
person ; to which he pleaded guilty, generally. He was sen- 
tenced, on this conviction, to two days’ solitary imprisonment, 
. and to hard labor in the state prison two years, after the two 
- former sentences in the cases of Jacob Graves and Samuel 
M. Williams. 

The third of these judgments (the first in the order of 
sentences originally passed) was on an indictment which,. in 
the first count, charges the plaintiff in error with breaking: and 
entering the dwelling-house of Jacob Graves, in the night 
time, with an intent to steal, and, in the second count, with 
stealing the goods of said Graves. ‘To these he pleaded 
guilty, and he was sentenced to solitary imprisonment three 
days, and to hard labor four years, in the state prison. 

These three cases, therefore, stand on the same ground; 
and if either is valid, all are valid. 

VOL, XI. AQ 
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In Commonwealth v. Hope, 22 Pick. 1, it was heid, that 
when a burglarious entry and stealing are charged, the actual 
stealing, if averred and proved, is equivalent to the charge 
and proof of an intent to steal, but that the larceny is merged 
in the burglary, and the offence thus charged is single, and to 
be punished as a single offence of burglary. 

In Josslyn v. Commonwealth, 6 Met. 236, it was held 
that two offences, of like kind, subject to the same mode of 
trial, and to the same kind of punishment, might be joined, 
and, on general conviction, be punished by one sentence. 

In Carlton v. Commonwealth, 5 Met. 532, it was held that 
when two offences are charged in two distinct counts in one 
indictment, which are punishable by solitary imprisonment 
and confinement at hard labor, the judgment is valid, if the 
entire sentence, in part at solitary imprisonment, and in part 
to confinement at hard labor, does not exceed that which the 
law would warrant, as upon a conviction of both of the 
offences charged, and found by a general verdict. ‘The effect 
of that decision was, that in order to sustain a judgment, 
which would be otherwise erroneous, and as there is nothing 
on the record to show that the two counts were for one and 
the same offence, the court could not, on the face of the 
record, judicially determine that the judgment was not war- 
ranted by such conviction; because the two counts might be 
for two distinct, substantive offences. 

The argument for the plaintiff in error, in the present case, 
proceeds on the ground, that because two offences may be 
charged in two different counts of one indictment, and a gen- 
eral verdict be returned, it is a conclusion of law, that this is 
necessarily a conviction of two substantive offences; and if 
there is not in the judgment some punishment expressly, or 
by reasonable intendment, applicable to each, the judgment 
will be erroneous. Some expressions, in the case of Carlton 
v. Commonwealth, 5 Met. 534, are relied upon, to sustain this 
argument. ‘The judgment in that case, sentencing Carlton to 
five years’ hard labor, after solitary imprisonment for one day, 
exceeded, by that one day, the judgment which the law would 
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warrant for the burglary alone, which was charged in the first 
count. ‘The court held, that as the further conviction, on 
the second count, for the stealing of goods, would have war- 
ranted a further imprisonment, and covered the one day, and 
as it might have been for a distinct offence, and taken into 
consideration by the court in rendering the sentence, we could 
not pronounce the judgment erroneous. ‘The language of the 
court is, “we cannot presume that they were one and the 
same offence, nor, though alleged to be on the same day, that 
they were done at the same time.”” It would have been more 
accurate, perhaps, to say that we were not bound to presume, 
or necessarily obliged to conclude, from the record, that they 
were for the same offence, nor, though alleged to be on the 
same day, that they were done at the same time. ‘This idea 
is suggested in the next sentence, namely, “‘we cannot say 
judicially that they are the same, though,” &c. The effect 
of the judgment was, that there was no legal conclusion, from 
the state of the record, that the two counts were for one and 
the same offence, but that, on the contrary, they might have 
been for distinct offences, which would have warranted the 
judgment; and therefore we could not say, as matter of law, 
on the face of the record, that the judgment was erroneous. 

But we know that it is a frequent practice, and a useful one, 
when a burglary is charged, alleging an intent to steal, to add 
a second count, charging a larceny at the same time, in order 
that if the evidence fails to establish the former, there may 
be a verdict of ‘not guilty of the breaking and entering,’ and 
of ‘guilty of the theft;’ in which case, the convict is pun- 
ished for the smaller offence. It has been held, however — 
as the burglary is regarded in the law as much the higher 
offence — that when the breaking, entering and actually steal- 
ing are charged as one burglary, it may be proved as charged, 
and one sentence is applicable to the one substantive offence 
of burglary. Such was the effect of the decision in Com- 
monwealth v. Hope, 22 Pick. 1. In Josstyn v. Common- 
wealth, 6 Met. 240, it was held that when the burglary and 
the larceny are alleged in one and the same count, there can 
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be but one sentence on a general verdict; but when they are 


charged in different counts, it is not necessary to presume that . 


the larceny is intended to be charged as a part of the offence 
of burglary; but it may be a distinct offence, and the sen- 
tence may extend to both, as distinct offences. It does not 
necessarily follow, however, that they will appear, on the 
proof, to be distinct offences. ‘The larceny charged in the 
second count may prove to be the theft committed at the 


time of breaking and entering, and so may be included in 


the sentence for the one larger offence, as it must have been, 
if laid in the same«ount and proved by the same evidence. 
And there seems to be no good reason why the same crime, 
consisting of the same facts, and proved by the same evi- 
dence, should be necessarily punished in a different manner, 
or by a different sentence, when charged in two counts, and 
when charged in one count. 

It must be known to the judge before whom the cause 1s 
tried, whether the two counts, and the evidence offered in 
support of them, establish one combined case of burglary and 
.arceny, or the distinct cases, one of burglary, and one of 
-arceny. But the record does not show this; and it is, there- 
fore, not competent for the court to decide that, in law, the 
judgment is erroneous in not affixing a sentence which, in 
terms, or by necessary intendment, includes a distinct punish- 
ment for the offence charged in the second count, and found 
by the verdict; because that might have been the larceny 
committed at the same time with the breaking and entering, 
and merged in it, and so included in the punishment for that 
offence. If such was the case, then no separate judgment 
was required against the plaintiff in error, as a common and 
notorious thief, or otherwise, in consequence of the three 
convictions on the three second counts, being one on each of 


the indictments for burglary ; and the judgments thereon are ~ 


not erroneous for want of such a judgment. 
Judgment affirmed in the three cases. 
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James Kire vs. THe ComMMoNWEALTH. 


A conviction, on an indictment which charges, in a single count, the breaking and 
entering of a building, with intent to steal, and stealing therein, is not such a 
conviction of larceny as requires or authorizes the court, under Rev. Sts. c. 126, 
§ 19, to sentence the convict, as a common and notorious thief, on his being con- 
victed, at the same term, of two or more other larcenies; and if such sentence be 
awarded in such case, it is erroneous, and will be reversed on a writ of error. In 
such case, the conviction is held to be of burglary only—the larceny being 
merged; and the sentence must be that only which the law prescribes for burglary. 

When an indictment charges, in one count, a breaking and entering of a building, 
with intent to steal, and, in another count, a stealing in the same building, on 
the same day, and the defendant is found guilty generdlly, the sentence, whether 
that which is proper for burglary only, or for burglary and larceny also, cannot be 
reversed «n error, because the record does not show whether one offence only, or 
two, were proved on the trial; and as this must be known by the judge who tried 
the case, the sentence will be presumed to have been according to the law that 
was applicable to the facts proved. 

A sentence to a term of imprisonment, to commence from and after the expiration 
of a former sentence, is legal; and if the former sentence is shortened by a par- 
don, or by reversal on a writ of error, it expires, and the subsequent sentence 
takes effect, as if the former had expired by lapse of time. 


Suaw, C. J. These are seven writs of error, brought to 
reverse as many judgments rendered against the plaintiff in 
error, at the October term of the court of common pleas, in 
1843. At that term he was convicted on eight indictments. 
One of those indictments charged him, in a single count, with 
breaking and entering, in the night time, a shop of Isaac C. 
Hildreth, not adjoining to or occupied with a dwelling-house, 
and stealing, taking and carrying away divers goods of said 
Hildreth, in said shop being found, in the night time. The 
judgment awarded on conviction was as follows: “And the 
said James Kite, upon his conviction on this indictment, and 
upon his conviction upon the indictment for stealing the 
property of William Lapham, and upon his conviction upon 
the indictment for stealing the property of Abner W. Buttrick 
and John A. Buttrick, and upon his conviction upon the 
indictment for stealing property of Alfred Ordway and John 
L. Ordway, as set out in said several indictments, is adjudged 
by the court a common and notorious thief. It is therefore 
considered by the court, that the said James Kite be punished 
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by solitary imprisonment one day; that he afterwards be 
confined at hard labor for the term of two years; that this 
sentence be executed upon him in and within the precincts of 
the state prison, from and after the expiration of four former 
sentences ; and that he stand committed in execution of this 
sentence.” This judgment has already been reversed, on a 
writ of error, in the county of Essex, on the ground that 
when a charge is made of breaking and entering a dwelling- 
house or shop, and stealing therefrom, the breaking and 
entering are the gist of the offence, and such conviction can- 
not be taken as one of those convictions of larceny, which 
require a sentence as of a common and notorious thief. Com- 
monwealth v. Hope, 22 Pick. 1. 

The first of the judgments, now brought before the court, 
was on an indictment which charges the plaintiff in error 
with breaking and entering the dwelling-house of Abner W. 
Buttrick and John A. Buttrick, on the Ist of April 1843, with 
intent to steal; with a second count, charging him with steal- 
ing, afterwards, on the same day, goods of said Abner W. and 
John A. in said dwelling-house. The plaintiff in error was 
found guilty on the second count only, and was sentenced for 
this offence, and the offence of stealing from the shop of Isaac 
C. Hildreth, and other larcenies enumerated, to one term of 
imprisonment, as a common and notorious thief. As the 
principal judgment, viz. that of stealing from the shop of 
Hildreth, with which the present sentence is combined and 
made a part, has been reversed, (as before stated,) and as the 
judgment is entire, this also must be reversed. 

Judgment reversed. 

The second of these seven cases was a conviction for steal 
ing the goods of Alfred Ordway, and John L. Ordway, and 
is included as one of three larcenies for which the plaintiff in 
error was sentenced as a common and notorious thief, in the 
case of the indictment for stealing from Hildreth. On that 
ground, it is erroneous. Judgment reversed. 

The third of these cases in error is upon a conviction 
for stealing from the shop of William Lapham. On this 
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conviction, with that of stealing from Hildreth, Buttrick and 
Ordway, the plaintiff in error was sentenced as a common 
and notorious thief ; which was erroneous. 

Judgment reversed. 

The fourth of these cases in error is upon a conviction on 
an indictment for burglariously breaking and entering the 
dwelling-house of James Dugdale, on the 13th of March 
1843, in the night time, with an intent to steal, and a second 
count charging a stealing, afterwards, on the same day, of 
goods fourd in said dwelling-house. On this conviction, the 
plaintiff in error was sentenced to one day’s solitary impris- 
onment, and four years’ confinement at hard labor in the state 
prison. ‘The error assigned is, that although convicted of 
two or more other larcenies, at the same term, he was not 
sentenced, in connexion with them, to one term of imprison- 
ment, as a common and notorious thief. 

It is now well settled that when breaking and entering a 
dwelling-house, and stealing therefrom, are charged, this may 
be regarded both as a charge of the felonious intent of the 
breaking and entering, and as a substantive charge of larceny ; 
so that if the breaking, entering and stealing are all proved, 
the principal charge of house-breaking is established, and the 
sentence is accordingly ; or if the stealing is proved, and not 
the breaking and entering, the conviction may be for the lar- 
ceny alone. ‘The object is to meet the proof, as it may come 
out on the trial. Here the conviction being for the whole 
charge laid in the indictment, the sentence was right for the 
burglary, and this conviction could not be combined with 
others, so that the convict could be sentenced thereon as a 
common and notorious thief. If there be distinct counts, one 
charging the larceny separately, and a general conviction, it 
cannot be known certainly, from the record alone, whether 
cne offence only was proved, or distinct offences. If the lar- 
ceny charged in the second count appears, in proof, to have 
been committed at the time of the breaking and entering, 
then it is merged, and the conviction is properly for burglary, 
and the sentence must be accordingly. But if a breaking 
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and entering, with an intent to steal, be proved, and a differ- 
ent larceny, done at a different time, be also proved, then the 
sentence may properly be awarded as for both offences. But 
it will be known by the judge before whom the case is tried, 
whether the verdict is to be considered as a conviction for the 
single offence only, or for separate offences, and it will be 
reasonable to suppose that the sentence was awarded accord- 
ingly. When, therefore, it becomes necessary to decide, as 
matter of law, upon .a writ of error, whether the conviction 
is sufficient to sustain the judgment, which will be presumed 
good, until it appears, from the record itself, that it is errone-< 
cus; as it is impossible for the court to see, from the record 
itself, whether the conviction was for the distinct offences of 
house-breaking and larceny, or for one combined offence of 
house-breaking, accompanied with the larceny, the judgment 


cannot be adjudged erroneous, if warranted by either aspect . 


of the conviction. 

In the present case, the larceny charged in the second 
count may have been, and probably was, the larceny done in 
connexion with the breaking and entering stated in the first 
count, and so merged, and the substantive offence of burglary 
was properly punished by the sentence awarded. 

| Judgment affirmed. 

The fifth of these cases alleges error in a conviction for 
breaking and entering the dwelling-house of John A. Knowles, 
in the night time, with intent to steal, and a second count 


charging a stealing of the goods of said Knowles, and is pre.’ 


cisely, in principle, like the last case. 
Judgment affirmed. 
The sixth case is error on a conviction for another burgla- 
rious breaking and entering of the dwelling-house of John 
A. Knowles, with intent to steal, and a second count charg- 
ing larceny of the goods of Knowles. It is like the two last 
cases, and not erroneous. Judgment affirmed. 
The seventh case is on a conviction for breaking and enter- 
ing the dwelling-house of Joseph Locke, with an intent to 
steal. ‘The indictment contains a single count only, and on 
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the conviction the plaintiff in error was sentenced to one 
day’s solitary imprisonment and confinement at hard labor, 
for four years, in the state prison, to take effect from and after 
the expiration of three former sentent 2s specified. The error 
assigned is, that the judgment was erroneous and void, be- 
cause there were not three former sentences, legal and valid, 
and therefore no fixed time for the punishment on this sen- 
tence to begin. 

The court are all of opinion that it is no error in a judg- 
ment, in a criminal case, to make one term of imprisonment 
commence when another terminates. It is as certain as the 
nature of the case will admit; and there is no other mode in 
which a party may be sentenced on several convictions. 
Though uncertain at the time, depending upon a possible 
contingency that the imprisonment on the former sentence 
will be remitted or shortened, it will be made certain by the 
event. If the previous sentence is shortened by a reversal of 
the judgment, or a pardon, it then expires; and then, by its 
terms, the sentence in question takes effect, as if the previous 
one had expired by lapse of time. Nor will it make any 
difference, that the previous judgment is reversed for error. 
It is voidable only, and not void; and, until reversed by a 
judgment, it is to be deemed of full force and effect; and 
though erroneous and subsequently reversed on error, it is 
quite sufficient to fix the term at which another sentence 
shall take effect. Judgment affirmed. 
B. F. Butler, for the plaintiff in error. 

Nelson, (District Attorney,) for the Commonwealth. 


INDEX. 


ABATEMENT. 


No motion to abate a suit, or dismiss an action, can be sustained, except for 
some matter apparent on the record: If the matter does not appear on the 
face of the record, the defendant must allege it by plea. Amidown v. 
Peck, 467. See Promissory Nore, 5. 


ACTION, 

lL. A., who had agreed with a town to support, for a specified time and fora 
fixed sum, all the town paupers, in sickness and in health, brought an action 
against S. for assaulting and beating one of the paupers, whereby A. was 
put to increased expense for the pauper’s cure and support. Held, that the 
action could not be maintained. Anthony v. Slaid, 290. 

2, Land was conveyed to F., in 1843, by a deed bounding it, on one side, 
upon a town road laid out in 1734, over part of which road a turnpike was 
laid out in 1826, leaving that part of the road, which was next to Fs land, 
still a town road: A stone wall had been erected between the town road 
and F.’s Jand, and had been kept up for more than fifty years: In 1829, the 
town road was discontinued: In 1843, 8., without any title to the land be- 
tween the turnpike and F’.’s land, erected a building thereon, and I’. brought 
an action against him for a disturbance. Held, that the action could not 
be maintained. Fenner v. Sheldon, 521. 

3. An indenture, purporting to be tripartite, contained the following recital, 
to wit: ‘That D., of South America, was building a steamboat at Boston, 
and fitting her for sea, to be used in navigating the waters of South 
America; that he had agreed with H. to employ him to go out in said boat, 
acting as chief engineer thereof, and taking charge of her engine and 
machinery, upon the salary of $100 per month, payable monthly, one half 
in Boston, to H.’s order, and the other half to his order, in South America, 
or wherever he might be in the employment of D.; that J. had agreed to 
become responsible for the payment of one half of said salary in Boston, 
for the time during which H. should be in the service of D.; and that H. 
had agreed to enter into the service of D. upon the terms aforesaid: The 
several covenants in the indenture were conformable to the agreements 
which the recital stated to have been made by H., J., and D. severally: H. 
and J. executed the indenture, but D. did not execute it: H. went into the 
service of D., as chief engineer of the boat, and drew, on the back of that 
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part of the indenture held by him, an order, in favor of his wife, on J., for 
that part of his wages which was payable at Boston: J. made four payments 
on the order, and refused to make any further payment: H. brought an 
action of debt against J. to recover the remainder of said monthly wages, 
and J. defended the action on the ground that D. had not executed the 
indenture. Held, that the recital, in the indenture, of the agreement be- 
tween D. and H., if it did not estop J. to deny it, must, in this action, be 
taken to be true, in the absence of evidence to the contrary; and that H. 
was entitled to recover. Suaw, C. J. dissenting. Herrick v. Johnson, 26. 
. The State of Maine cannot maintain an action, in this State, on a contract 
made before the revised statutes of that State took effect, with the warden 
of its state prison in his official capacity: Such action can be maintained, 
in this State, only by the warden. State of Maine v. Gould, 220. 

5. Staying proceedings in. See Lease, 3, 4. 

6. Dismissing of. See ABATEMENT. 


ADMINISTRATOR. 
See Execuror, &c. 


AFFIDAVIT. 
See Writ. 


AGENT. 
See PrincrpaL AND AGENT. 


AGREEMENT. 
See Action, 3. Evipence, 4. 


APPEAL. 


1. Under the Rev. Sts. ¢. 85, § 13, an appeal lies from the judgment of a jus- 
tice of the peace, rendered upon a default, as well as from a judgment 
rendered after trial on an issue joined by the parties. Holman v. Sigour- 
ney, 436. 

2. It seems, that the rules of the court of common pleas, established at July 
term 1837, respecting specifications of defence, do not apply to cases of 
appeal from a justice of the peace. Jb. 

3. A testator bequeathed money to trustees, to be managed as an accumulat- 
ing fund, for the term of sixty years, and then to be paid by them to the 
town of N., or its duly appointed agents, for the purpose of purchasing land 
within the town for a pattern farm, to be so improved, in practical details, 
as to become a model to farmers generally. Held, that the town was enti- 
tled to appeal from a decree of’ the judge of probate respecting the testator’s 
will. Inhabitants of Northampton v. Smith, 390. 


ARREST OF JUDGMENT. 
See Verpict, 2. 
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ASSESSORS. 


An action cannot be maintained against assessors, by an individual who 1s 
liable to taxation, for their omission to tax him, whereby he loses his right 
to vote at an election, unless it be shown affirmatively that they omitted to 
tax him, wilfully, purposely, or with design to deprive him of his vote ; or 
unless they had actual knowledge of his liability to taxation, so plain and 
obvious, that a sinister purpose, and wilful omission to tax him, in pursu- 
ance of such purpose, may be reasonably inferred by a jury. Griffin v. 
Rising, 339. 

ASSUMPSIT. 

1. When a judgment, that has been satisfied, is reversed or vacated, the 
amount thereof may be recovered back in an action for money had and 
received. Stevens v. Fitch, 248. 

2. The real defendant in an action, who pays a judgment recovered against 
‘the nominal defendant, which is afterwards vacated, may maintain an 
action, in his own name, to recover back the amount of such judg- 
ment. Jb. 

3. County commissioners laid out a road over land owned by A., B. and C., 
as tenants in common, estimated their damages at $108, and ordered that 
sum to be paid to them from the county treasury: A. and B. drew an order 
on the county treasurer, directing him to pay to K., who was their agent, 
“ whatever amount was allowed to them” by the commissioners, as dam- 
ages done to their lands: K. presented the order, received $108, gave a 
receipt therefor to the treasurer, as for damages allowed to A., B. and C,, 
and paid the money to A. and B., before C. claimed of him any part thereof: 
C. sued K.’s executor, in an action for money had and received, to recover 
his portion of the $108. Held, that the action could not be maintained , 
that if A. and B. had not authority to demand and receive the whole sum 
of the treasurer, or if their order was not for the whole sum, yet they, by 
receiving the whole sum from K.., had ratified his act in taking it from the 
treasurer ; and that K.’s payment to them discharged him from any liability 
toC. Burrows v. Taft, 259. 

4, R. gave to H. a receipt for “one hundred and fifty dollars, in full for 
contract for fifteen tons of hay, to be delivered to order.” Held, in the 
absence of other evidence, that this was an acknowledgment by R. that he 
had $150 of H.’s money, upon an executory contract for the delivery to 
him of a given quantity of hay, at a fixed price per ton; and that, upon 
R.’s delivery of thirteen tons.only of the hay, and his refusal to deliver the 
residue, H. might recover of him, in an action for money had and received, 
the price of the other two tons, namely, twenty dollars. Hill v. Rewee, 268. 

5. In an action by H. against R. for money had and received, H. gave in 
' evidence a due bill, signed by R., of this tenor: “Due H. thirty-three 
hundred and fourteen pounds of bay at my barn, on demand;” and also 

_ gave in evidence, to prove the consideration of said due bill, a receipt, of 
a previous date, signed by R., in these words: “ Received of H. one hun- 
dred and fifty dollars, in full for contract for fifteen tons of hay; the hay 
to be delivered to order, or, if sold, to be accounted for with H.:” H. also 
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gave evidence that he had received part of the hay mentioned in the receipt, 
and that, when the due bill was given, there was due to him the quantity 
of hay therein mentioned, which he had demanded of R., and which R. 
had refused to deliver. Held, that R. might give parol evidence, that 
before he gave the receipt to H., H. agreed with him for the purchase of 
more than fifteen tons of hay, at ten dollars per ton, and that when the 
receipt was given, H. agreed not to require the delivery of more than fifteen 
tons, if R. would then pay $150; that H. then paid R. that sum, and took 
the receipt; that H. was to take the hay at R.’s barn, and that R. was to 
sell the hay, as he might have opportunity; that H. took part of the hay, 
and R. sold a part of it, and accounted with H. for the proceeds; that 
when the due bill was given, the quantity of hay therein mentioned re- 
mained in R.’s barn, and R. requested H. to take it away; that H. there- 
upon requested R. to take it, and R. did take it, and gave the due bill 
therefor. Held also, that on proof of these facts, H. could not maintain 
his action for money had and received. Jb. 

6. By the rules of a rai] road company, the purchasers of tickets for a pas- 


sage on the road, from one place to another, were required to go through — 


in the same train; and passengers who were to stop on the road, and 
afterwards finish their passage in another train, were required to pay more 
than when they were to go through in the same train: A., not knowing 
these rules, purchased a ticket for a passage from D. to B., and entered the 
cars with an intention to stop at E., an intermediate place, and to go to B. 
in the next train: When he took his ticket, he was informed of the rule 
that required him to go through in the same train, and a check was given 
him, on which were the words “ good for this trip only:” The conductor 
of the cars then offered to give back to A. the money which he had paid, 
deducting the amount of his passage from D. to E., which A. refused to 
accept, but demanded the ticket in exchange for the check: He stopped at 
E., went on to B. on the same day, in the next train, and offered his check, 
which was refused, and he was obliged to pay the price charged for a pas- 
sage from K. to B.; and afterwards brought an action against the company 
for breach of contract, and for money had and received. Held, that the 
action could not be maintained. Cheney v. Boston & Muine Rail Road, 121 


ATTACHMENT. 


. When an officer attaches chattels, which he immediately removes and 


keeps in his custody, and also chattels which cannot be immediately re- — 


moved, the attachment of the chattels not removed is valid, under the Rev. 
Sts. c. 90, § 33, if he, within three days, deposits in the town clerk’s office 
a copy of the writ and of the return of the attachment of those chattels 
only. Arnold v. Stevens, 258. 

2. An omission to comply with the provision in the Rev. Sts. ¢. 90, § 28, that 
an attachment of real estate shall not be valid against a subsequent pur- 
chaser or attaching creditor, unless the writ or a copy thereof, and of the 


ofhcer’s return of the attachment, shall be deposited in the clerk’s office, 
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can be taken advantage of only by those who subsequently purchase or 
attach the estate. Pomroy v. Stevens, 244. 


See Morreagce, 2, 3. 


ATTORNEY. 
See Writ. 


- AUDITOR. 


When parties to an action have mutual claims, among which are promissory 
notes on either side, or on both, and the court, pursuant to the Rev. Sts. 
c. 96, § 25, appoints an auditor to hear the parties, &c., and to make report, 
the auditor has authority to take cognizance of the notes, as vouchers, and 
allow or disallow them, and to state the result in his report; and his report 
thereon is prima facie evidence, in atrial of the action before a jury. 
Barnard v. Stevens, 297. 


BANK. 


1. In adjusting the concerns of a bank, by receivers of its assets appointed 
pursuant to the provisions of St. 1838, c. 14, the bank tax, imposed by Rev. 
Sts. c. 9, § 1, and c. 36, § 45, and due from the bank, may be set off against 
money due from the Commonwealth to the bank on loan: So of money 
deposited in the bank by the agent of Charles River Bridge, in his capacity 
as such agent under Sts. 1841, c. 88, and 1843, ¢. 30: Aliter, of money de- 
posited in the bank by the warden of the state prison, in his capacity of 
warden. Commonwealth vy. Phenir Bank, 129. 

2. An incorporated bank is not a person, within the meaning of the act of 
congress (St. 1797, c. 74, § 5) which requires priority of payment to be 
made to the United States, when any person indebted to them shall become 
insolvent, not having sufficient property to pay all his debts, or shall make 
a voluntary assignment of his property, or when his property shall be 
attached by process against an absconding, concealed or absent debtor, or 
when a legal act of bankruptcy shall be committed by him. Jb. 

3. When the assets of a bank are put into the hands of receivers, pursuant 
to St. 1838, c. 14, to have its concerns adjusted according to the provisions 
of Rev. Sts. c. 44, the United States, if creditors of the bank, are not enti- 
tled to priority of payment, under the act of congress of 1797, c. 74, § 5; 
there not being, in that case, such an insolvency of their debtor as is con 
templated by that act. Ib. 


BASTARD. 


The provision in the Rev. Sts. c. 61, § 2, that an “illegitimate child shall be 
considered as an heir of his mother, and shall inherit her estate, in like man- 
ner as if he had been born in lawful wedlock,” does not apply to grandchil- 
dren. If, therefore, an illegitimate child dies before his mother, his chil- 
dren are not entitled to inherit her estate. Curtis v. Hewins, 294. 
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BILL OF EXCHANGE. 4 


1. M. & Co., in Boston, wrote letters to B. in New Orleans, as follows . 
J. “ You may have opportunities to make advances on cotton shipped to ; 
this port, and we should be willing to accept against shipments to us, the 
necessary papers accompanying the bills, forsuch sums as in your judgment "4 
may be safely advanced.” 2, “We do not want cotton under limits. ? 
Your advances ought not to exceed three quarters the value. Under these | 
restrictions, you may go on, and your bills shall be duly honored, accom- 
panied by bills of lading and orders for insurance.” B. showed these let- 
ters to C., and sold to him bills drawn on M. & Co. in favor of Cs princi 
pals, and paid, with the money received from C., for cotton, which he shipped 
to M. & Co. in his own name. No bills of lading or orders for insurance 
accompanied these bills, and M. & Co. refused to accept or pay them. 
Held, in suits by the payees, against M. & Co., as acceptors of the bills, 
and on their promise to accept and pay them, that they were not liable ; 
that B.’s authority was limited and special, and that he had exceeded it by 
drawing the bills without accompanying them with bills of lading and 
orders for insurance; and that C., the payees’ agent, knowing the contents 
of M. & Co.’s letters to B., took the bills, on his personal confidence in B., 
and not on the obligation of M. & Co, to honor them. Murdock & Cool- - 
udge v. Mills, 5. 

2. When merchants in Boston authorize an agent to make advances on cot- 
ton at New Orleans, to be shipped to them, for sale, at Boston, and promise 
to accept bills drawn on them to an amount not exceeding three fourths of 
the value of the cotton, the value at New Orleans is intended; and there- 
fore, in a question as to the amount for which the agent is authorized to 
draw, evidence of the value of cotton at Boston is not admissible. Jb. 


te _~ il a. 


See Cueck. ORDER. 


BOND. 

When the condition of a bond is, that the obligor shal] pay all the just debts 
which the obligee “now owes,” an omission to pay, at maturity, a note 
given by the obligee, is a breach of the condition, although the holder ot 
the note does not demand nor desire payment. It is also a breach of such 
condition, if the obligor omit to pay, within a reasonable time, a sum due 
by the obligee, by way of contribution to his co-contractors, in an agree- 
ment made by him and them with another party, before he took the obli- 
gor’s bond, although his liability to contribution, and the amount thereof, 
were not ascertained until after the bond was given. Stewart v. Clark, 384 


See GUARDIAN. 


BURDEN OF PROOF. 
See Eviwence, 5, 6. Insurance, 1] 


BURGLARY. 
See SENTENCE, 2, 3. 
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BY-LAW. 


See Insurance, 4. 


CARRIERS. 
See Rar Roap Corporation, 3. 


CHECK. 


W., a purser in the navy, on the Boston station, deposited in the Phenix 
Bank, at Charlestown, the funds furnished to him by the government, and 
which it was his duty to disburse according to law, and drew a check on 
that bank, on the 30th of September 1842, in favor of T., a captain in the 
navy, payable to him or order, for the amount of his pay for the month of 
September, which was payable on the Ist of October, and enclosed it, in a 
letter directed to T. at Newport, (R. I.) where T. resided, and where it 
arrived in the evening of Saturday, October Ist: W. had previously sent 
to T. at Newport, in a letter, a blank receipt for his said pay, which T. had 
signed and returned to W. on the same 30th of September; and these 
transactions were according to a practice which the parties had adopted, 
every month, for more than a year next before, for the accommodation of 
T.: On Monday, October 3d, the check was cashed for T. by a bank in 
Newport, and was given by said bank to its messenger on Tuesday, the 
next day, to be carried on Wednesday, according to the usual course of 
said bank in transmitting its funds and securities, to a bank in Providence, 
to which bank it was carried accordingly, and was by that bank transmitted 
on Thursday, October 6th, to a bank in Boston, and was, on that day, pre- 
sented at the Phenix Bank for payment, and payment thereof was refused ; 
said bank having suspended payment and being insolvent on the morning 
of October 3d: T. afterwards requested W. to give him back his receipt 
in exchange for the check, but W. declined so to do, and forwarded T.’s 
receipt to the treasury department, with his (W.’s) account for the month of 
September, wherein he had credited himself with the payment to T. Held, 

that the check was not in itself payment, and was not made such by any 
laches of T., and that W. was personally liable to T. for ane amount 
thereof. Taylor v. Wilson, 44. 


CHARLES RIVER BRIDGE. 
Agent of. See Bank, 1. 


CHELSEA BEACH. 


The St. of 1845, c. 117, which imposes a penalty on “any person who shall 
take, carry away or remove any stones, gravel or sand, from any of the 
beaches in the town of Chelsea,” was passed for the purpose of protecting 
the harbor of Boston, and extends as well to the owners of the soil as to 
strangers; but it is not such a taking of private property and appropriating 
it to public uses, within the meaning of the Declaration of Rights, art. 10, 


Bu 
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as to render it unconstitutional and void, although no compensation is there- 
in provided for the owners. Commonwealth v. Tewksbury, 55. 


COMPLAINT. 
See Way, 2. 


CONFUSION OF GOODS. 
See Morreageg, 4. 


CONSIDERATION. 
See OrpeER. 


CONSTITUTIONAL LAW. 


See CuHrisEA BEAcH. 


CONVICTION. 
See SENTENCE, 2. 3. 


COSTS. 
See Procuern Amr. REVIEW. 


COVENANT. 


B. mortgaged land to S., and then conveyed the equity of redemption to P., 
who conveyed it to S.: On the ]0th of March 1841, S. gave P. a written 
agreement to convey the land to him, or his assigns, by a good and suffi- 
cient quitclaim deed, on his paying S. a certain sum: P, was in actual pos- 
session of the land until after the Ist of Mav 1841, and was taxed for it for 
the years 1840 and 1841: On the 8th of May 1841, P. assigned to W. the 
agreement of S. to convey the land, and S. cunveyed it to W. by a quitclaim 
deed, in which he covenanted with W., that he would warrant and defend 
against the lawful claims and demands of all persons claiming by, through 
or under S8., and against no other claims or demands: P. did not pay the 
taxes assessed on the land, and W., being compelled to pay them, brought 
an action against S., on the said covenant, to recover the amount of said 
taxes. Held, that the claim on the land, for the taxes thereon, was not a 
claim by, through or under S., and that the action could not be maintained. 
West v. Spaulding, 556. P 


DAMAGES. 
See Deceit, 2. Insurance, 2. Mitzi, &c. Trespass, 6. Verpict, | 


DECEIT. 


1. An action for a deceit in a sale may be maintained against two persons 
jointly, if they both knowingly make false representations at the time of the 
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sale, though they had not previously conspired or agreed to make such 
representations, and though only one of them was interested in the ex 
pected fruits of the fraud. Stiles v. White, 356. 

2. The measure of damages is the same, in an action for a deceit in a sale, as 
in an action for breach of a warranty on a sale, namely, the difference be- 
tween the yalue of the article sold and the value of such an article as it was 
represented to be. Jb. 


DEDICATION. 
See Way, 4. 


DEED. 


1. Commissioners, appointed by a court of probate, set off dower to a widow, 
in the estate of F., her husband, including a parcel of land on the east side 
of a road, and duly returned their doings: The widow entered upon the 
premises thus set off to her, and remained in possession thereof until her 
death: No division of F.’s real estate was ever made among his heirs: 
During the life of the widow, the heirs conveyed, by deed containing cove- 
nants of warranty and against incumbrances, “all the real estate that was 
set off to the heirs of F’. on the east side of the road.” Held, that this deed 
did not convey the reversion expectant on the determination of the estate in 
dower. Swift v. Prentice, 464. 

» 2. A., by his deed, granted to G. a privilege and free liberty to drain and carry 
off through A.’s land the water flowing from G.’s factory, by way of a canal, 
without obstruction: A. afterwards, by deed, granted to W. the right to 
flow any and such portion of A.’s land as might be found necessary to use 
and improve W.’s water privilege below A.’s land, by erecting a dam of 
such height and dimensions as to set back the water upon said land in such 
way and manner as not to obstruct or interfere with the right of G. to drain 
and carry off the water, from his factory, through said land, as granted by 
A.’s deed to G.; meaning and intending thereby (as was stated therein) to 
grant to the said W., his heirs and assigns, the right and liberty to use and 

_ occupy any of said land, by flowing the same by a dam of sufficient height 
to flow back the water to the tail race or canal in which the water was con- 
veyed, through said land, from G.’s factory, without interfering with the right 
of said G. to drain and convey the water from said factory, as it was granted 
and sold to said G., by the said A., by his deed aforesaid ; for a particular 
description of said right and privilege, reference to be had to said deed: 
There was also a provision in A.’s deed to W., that the damages occasioned 
by the flowing of A.’s land by W.’s dam should be appraised and liquidated 
by S., or by three men mutually agreed on by the parties. Held, that A.’s deed 
to W. granted the right to flow only to the bottom of the canal, and not the 
right to flow into the canal, even though the flowing into it might be so little 
as not to disturb or interfere with G.’s right to drain and convey through 
it the water from his factory Riley v. Parks, 424. 

3. The owner of a mili ana mill pond, and of land bordering on a stream, 
conveyed to A. the upper part of said land, with “a privilege to the grantee 
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to dig a ditch,” from a certain point, “large and deep enough to convey all 
the water into the river, without overflowing the meadow, where it will do 
the grantor’s land the least damage:” The grantor afterwards conveyed 
the lower part of the Jand to B., who erected a mill dam thereon, and there- 
by flowed the water back into the ditch which A. had dug, in pursuance of 
his grant; and A. brought an action against B. to recover damage for 
such flowing. Held, that B. could not defend by showing that he, with the 
knowledge of A., and without objection from him, erected said dam, and 
continued it for several years before A. dug his ditch so deep as to be 
affected thereby, and that the damage to A. was occasioned by the sink- 
ing of his ditch to a level below that at which it was when B.’s dam was 
erected. Whitney v. Eames, 517. 


. L. conveyed real estate to H., by a deed containing this habendum: “To 


have and to hold the said granted premises to him the said H., as he is 
trustee under an indenture tripartite, bearing date 8 July A. D. 1830, made 
by and between C. of the first part, and B. of the second part, to him the 
said H., in trust as aforesaid, and to his successors and assigns, to his and 
their sole use and behoof forever:” By the indenture referred to, C. had 
conveyed to H., the party thereto of the third part, personal property, with 
power to convert it into money and invest the proceeds in real estate, and 
also real estate in fee simple, on certain trusts, with power to sell it or 
exchange it for other property, to be held by H. “subject to, and so as not 


In any way or manner to affect or prejudice the trusts aforesaid, or any of , 


them:” H. purchased the real estate conveyed to him by L., with the trust 
fund held by him in trust forC.: The trusts created by the indenture were 
such that H. could not execute them, unless the estate conveyed to him by 
L. was a fee simple. Held, that the deed from L. to H. was to be construed 
by the reference therein made to the indenture, by which he held in fee 
simple the real estate therein conveyed to him, on certain trusts, which 
could not be executed unless the trust estate was a fee simple, and therefore 
that the deed conveyed a fee simple, though the word “heirs” was not in- 
serted in the habendum. Gould y. Lamb, 84. 


. F. conveyed land by a deed of mortgage to W., treasurer of a corporation, 


“to have and to hold the said lot of land unto him the said treasurer, and 
his successors in office, to his and their use and behoof forever:” The 
condition of the mortgage was, that F’. or his heirs, &c. should “ pay to the 
said treasurer, or his successors in office,” a certainsum: The mortgage 
was foreclosed, and W. released to the corporation all his right and title 
to the Jand, and the corporation conveyed it in fee to B. and C. Held, that 
W. took an estate in fee, in trust for the corporation ; that the trust was ter- 
minated by his conveyance to the corporation; and that B. and C. had a 
valid title, in fee simple, to the land. Brooks v. Jones, 191. 

Under the Rey. Sts. c. 59, § 28, which provide that no unrecorded convey- 
ance of an estate in fee or for life shall be valid and effectual, except against 
the grantor, &c. “and persons having actual notice thereof,” evidence of 
open occupation, possession and cultivation of land, and fencing it, by a 
party who has an unrecorded deed thereof, is not sufficient to warrant the 


~~ ee 
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inference that a third person had any notice of such deed. Pomroy v. 
Stevens, 244. 


See Covenant. Lease, 5. WILL, 3. 


DEPOSITION. 


Though a leading interrogatory to a deponent is objected to when it is filed, 
yet if the answer thereto shows that he was not led by it, or if the answer 
relate to matter proved aliunde, respecting which the party, who objects to 
the interrogatory, has given evidence, the interrogatory and answer may be 
read to the jury, on the return of the deposition. Stiles v. Western Rail 
Road, 376. 


DISTURBANCE. 
See Action, 2. Easement. 


DOORS. 
See Trespass, 1. 2. 


DOWER. 


The widow of a grantee of an equity of redemption, conveyed to him during 
the coverture, and by him conveyed to the mortgagee, without her release 
of dower therein, is entitled to dower in such equity, as against the mort 
gagee and his assignee of the mortgage and the equity: And possession 
taken of the mortgaged premises, by the mortgagee, after the conveyance 
of the equity to him, for the purpose of foreclosing the mortgage, and the 
continuance of that possession by his assignee, for the same purpose, will 
not bar such widow’s right of dower, though she knows that possession is 
taken and continued, unless notice is given to her, after her husband’s 
death, and three years before she claims her dower, that possession was 
taken and held for the purpose of foreclosure. Lund v. Woods, 566. 


EASEMENT. 


An action by the owner of a mill privilege and a mill used for carrying on the 
business of tanning hides, for disturbing him in said business, by washing 
iron ore in the stream above his mill, and thereby filling up his mill pond 
with dirt and rubbish, and causing dirt and rubbish to be carried into the 
vats containing his hides, is an action respecting an easement on real 
estate, within the meaning of Sf. 1840, c. 87, § 1, and original and exclusive 
jurisdiction thereof belongs to the supreme judicial court. Crittenton v. 


Alger, 281. 


EMBEZZLEMENT. 


A person who is employed to collect bills for the proprietors of a newspaper 
establishment, and converts to his own use the money which he collects for 
them, is not such an agent or servant as is intended by the Rev. Sts. c. 126, 
§ 29, which prescribe the punishment of embezzlement by agents and ser- 
vants. Commonwealth vy. Libl zy, 64. 
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EQUITY. _ : 


1 The court, as a court of equity, has no jurisdiction of matters of fraud, 
except when such matters arise incidentally in cases in which the court has 
equity jurisdiction. Whitney v. Stearns, 319. 

2. When property is conveyed for the purpose of defrauding the grantor’s 
creditors, the court cannot, by regarding the grantee as a trustee for the 
creditors, take jurisdiction of the matter, under the Rev. Sts. ¢. 81, § 8, which 
give the court power to hear and determine in equity all suits and proceec- 
ings for enforcing and regulating the execution of trusts. Jd. 

3. When a bill in equity prays for a decree that the defendants, part of whor1 
are infants, shall convey real estate to the plaintiff, no such decree can be 
made against the infants, until they come of age. Jb. 

4. S. gave toJ. an oral license to erect and continue a mill dam on S.’s land, 
and to dig a ditch, through said land, to convey water to a mill that J. was 
about to build on his own land: J. erected the dam and dug the ditch, and 
afterwards erected the mill, and continued them during the life of S.: After 
S. had granted said license, he conveyed his land to M., without any reser- 
vation: J. continued the dam and ditch, after the decease of &., far the 
purpose of working the said mill, and M. requested him to remove the dam 
and fill up the ditch, and upon J.’s refusal so to do, M. attempted to remove 
the dam, and tore down a part of it, and J. forcibly interposed, prevented 
M. from proceeding further, and repaired the injury so done to the dam by 
M.: M. thereupon filed a bill in equity, praying that J. might be enjoined 
and prohibited from any longer continuing the dam, which was alleged to 
be a nuisance, and that the same might be ordered to be abated: On an 
issue framed and submitted to a jury, they found that the dam was a nui- 
sance. Held, that M. was entitled to a decree for an abatement of the 
nuisance, and for a perpetual injunction against J., to prevent its renewal. 
Held also, that J. was not responsible for any acts done in pursuance of the 
license before it was countermanded, and therefore was not liable to pay 
any expenses incurred by M. in removing the old dam; but that he was 
liable for building a new dam or repairing the old one, after the license was 
countermanded, and that M. was entitled to have the same abated at the 
expense of J. Stevens v. Stevens, 251. 


See Huspanp anp Wire. Wi11, 2. 


EQUITY OF REDEMPTION 
See Dower. 


ERROR. 


See JupemENT. SENTENCE, 2 3. 


EVIDENCE. 
1. After evidence of a larceny had been given, on the trial of an indictment 
for stealing a package of bank bills in December, it was held, that evidence 
that two of the bills, (which were identified,) each of the denomination of 
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one hundred dollars, were in the defendant’s possession, one of them in 
March, and the other in April following, might be submitted to the jury, 
and that they might infer therefrom, and from accompanying circumstances, 
that he stole the whole package. Held also, that although none of the 
stolen bills were identified, yet that evidence was admissible, to prove that 
the defendant, after the larceny, was in possession of two one hundred dol- 
lar bills, like those that were proved to have been stolen, and also a large 
amount of other bank bills; and that such evidence, together with evidence 
that the defendant was destitute of money before the larceny, might be sub- 
mitted to the jury, to be considered by them, in connexion with other ac- 
companying circumstances indicative of his guilt. Commonwealth v. Mont- 
gomery, 534. 

2. In the trial of an indictment for perjury in an answer to a bill of discovery, 
the certificate of the magistrate before whom the answer was sworn to, on 
proof of the hand writing of his signature, is competent and sufficient prima 
facie evidence of the administration of the oath to the defendant. Common- 
wealth v. Warden, 406. 

3. When parol evidence is admitted, which is dacnasibie only for the pur- 
pose of proving fraud in a written agreement, it cannot legally be used to 
control or vary the terms of such agreement. Leonard v. Smith, 330. 

4, D. and H. made an oral agreement for the purchase and shipment by D. of 
a cargo for H.: After the cargo was purchased and shipped by D., and the 
vessel had sailed, D.’s clerk, for the purpose of having something “ to show 
the character of the transaction,” wrote a letter to D., dated before the pur- 
chase and shipment were made, and procured H. to sign it, requesting D. 
to purchase and ship a cargo for H., and giving directions as to the dis- 
posal of the same: D. gave no written assent to the terms of this letter. 
Held, that the letter was not a committing to writing of the agreement be- 
tween D. and H., but was a mere memorandum, intended by the clerk to 
preserve, in substance, the outline of the agreement which had been made; 
and that parol evidence was admissible to show the agreement, and the re- 
lation of the parties thereto before the sailing of the vessel. Deshon v. 
Merchants Ins. Co. 149. 

5, In an action to recover damages caused by a fire communicated to the 
plaintiff ’s land from a coal-pit which the defendant lawfully set on fire upon 
his own land, the burden of proving the defendant’s negligence is upon the 
plaintiff, and prima facie proof of the defendant’s negligence does pot throw 
upon him the burden of disproving it. ‘'ourtellot v. Rosebrook, 460. 

6. In a suit against A. for goods sold to B., his agent, the burden is on the 
plaintiff, to prove, not only that B. was the agent of A., but that he sold the 
goods to B. on A.’s account. Beals v. Merriam, 470. 


r ni) ‘ 
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EXECUTOR AND ADMINISTRATOR. 


By the Rev. Sts. c. 66, an executor who, after one year from the time of his 
giving notice of his appointment, pays demands of some creditors against 
the estate of his testator, before he has notice of the demands of other 
creditors, so that the assets remaining in his hands are insufficient to pay 
the demands of such other creditors, and afterwards represents the testator’s 
estate to be insolvent, cannot recover back any part of the sums paid before 
he had notice of the other demands, although such sums were not in full of 
the demands presented to him, Colegrove v. Robinson, 238. 


2. The provision in the Rev. Sts. c. 63, § 7, that “ when any executor shall 


— 


2. 


a 


become insane, or otherwise incapable of discharging his trust, or evidently 
unsuitable therefor, the judge of probate may remove him,” gives a discre- 
tion to the judge to accept the resignation of an executor and remove him, 
on the ground that the prosecution of his individual claims on the estate of 
the testator would conflict with his duties as executor; and the decree of a 
judge of probate, removing an executor on such alleged ground, if not ap 

pealed from, is conclusive in a collateral suit. Thayer v. Homer, 104. 


See WILL, 3. 


FACTOR. 


. A factor, who makes advances on goods consigned to him, may maintain 


an action, before the goods are sold, to recover the money advanced, unless 
there is an agreement to the contrary. Upham v. Lefavour, 174. 

A factor made advances on goods, and, before he had received the proceeds 
of any sales thereof, brought an action against the principal, and attached 
his property, to secure the amount advanced, and afterwards made further 
advances on the same goods, according to the original consignment. Held, 
that the factor might apply the proceeds of the goods, as they were re- 
ceived, towards the discharge of the sums advanced after the action was 
commenced. Ib. 


FENCE. 


. In an action on the Rev. Sts. c. 19, § 6, to recover double the vaJue of a 


partition fence erected by the plaintiff, after the defendant’s refusal to erect 
it, it is necessary to prove that the fence viewers gave the defendant notice 
of thair meeting, before they adjudged the fence sufficient and appraised 
the value thereof: But as such adjudication and appraisement are one 
transaction, and are to be made at the same time, it is not necessary that 
the fence viewers should give the defendant a scparate and distinct notice 
of the two purposes of their meeting. Lamb v. Hicks, 496. 


2. When a plaintiff, who has erected a fence which the defendant has refused 


to erect, demands of the defendant double the sum ascertained and certified 
by the fence viewers as the value of such fence, and also demands the 
fence viewers’ fees, which are not legally taxed, the demand for each item 
is in its nature several, and the demand for the fees does not render void 
the demand for the other sum. Jb. 
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3. A partition fence on land that is covered, a part of the year, with the waters 
of an artificial mill pond, but is occupied and used as pasture or mowing 
Jand during another part of the year, is not a water fence, within the mean- 
ing of the Rev. Sts. c. 19, §§ 9, 14. Ib. 


FIRE DISTRICT. 


The provision in St. 1844, c. 152, § 13, that all sums of money. voted to be 
raised by a fire district, shall be assessed in the same manner that town 
taxes are assessed, authorizes the assessment of such sums upon stock, 
owned by an inhabitant of the district, in banks and other corporations 
which are established and do business in places not. within the district or 
the State, notwithstanding the proviso, in said section, that such sums shall 
be assessed upon the property, real and personal, within the district. Dwight 
v. Spring field Centre Fire District, 374. 


FLOWING LAND. 
See Deep, 2.3. Mitt, &c. 


FORCIBLE ENTRY AND DETAINER. 


When a lessee’s estate is determined by the lessor’s entry for breach of the 
condition of the lease, the lessor cannot maintain an action against the 
lessee, on the Rev. Sts. c. 104, to recover possession of the demised prem- 
ises. Fifty Associates v. Howland, 99. 


See Lease, 2. 


FORFEITURE, 
Of lease, incurred by accident or mistake, relieved against. 
See Leasg, 3. 4. 


FRAUDS, STATUTE OF. 


1. By the statute of frauds, (Rev. Sts. c. 59, § 29,) an oral license to erect and 
continue a mill dam on one’s land is of no legal validity, as against a sub- 
sequent grantee of the land. Stevens v. Stevens, 251. 

2.’ An oral agreement, “not hereafter to engage in the staging or the livery- 
stable business in 8.,” is not within the statute of frauds, (Rev. Sts. c. 74, 
§1,) which prohibits the bringing of an action upon any oral agreement that 
is not to be performed within one year from the making thereof. Lyon +. 
King, 411. 


FRAUDULENT CONVEYANCE, 


See Equity, 2. Morreage, 1. 


GAME COCKS. 
Game cocks are not implements of gaming, within the meaning of Rev. Sts 
VOL. XI. 51 
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ec. 50, §19, and c. 142, § 2, and cannot be lawfully seized on a warrant com- 
manding the seizure of such implements. Coolidge v. Choate, 79. 


See Trespass, 6. 


GOODS SOLD AND DELIVERED. 


In an action for the agreed price of goods sold and delivered without war- 
ranty or fraud, the defendant cannot be permitted, for the purpose of avoid- — 
ing payment of the full price, to ask a witness whether the goods were mer- 
chantable, or fit for market, or as good as those usually sold for the price 
agreed on: But he may be permitted to show that the goods were not such 
as would be known in the market, and among those conversant with the 
trade therein, as goods of the description under which they were sold 
Mixer v. Coburn, 559. 


See Usaag, I. 


GUARANTY. 


1. R., by his guaranty, engaged to pay C. for goods which C. might, trom 
time to time, sell and deliver to D.: C. accepted the guaranty, and R. had 
notice that it was accepted: C. delivered one parcel of goods to D., for 
which D. seasonably paid: In September 1842, C. delivered other goods 
to D., and in March 1843 took D.’s note therefor, payable in thirty days, 
which was never paid: In June 1843, D, was in business, and had prop- 
erty sufficient to pay C.: In April 1844, D. was discharged from his debts, 
under the insolvent laws, but paid no dividend, and C. did not prove his 
claim against him, under the proceedings in insolvency: C. gave R. no 
notice of the credit which he had given to D., nor of the state of D.’s ac- 
counts with him, nor of D.’s failure to meet his payments, until the Ist of 
January 1845, when he demanded payment from R. of the amount due to 
him from D. Held, that R. was discharged from his liability on the guar- 
anty, by C.’s omission to give him seasonable notice of the amount due 
from D., and of D.’s failure to pay it. Clark v. Remington, 361. 

2. A guarantor of a promissory note, that is payable on demand, is discharged . 
from his contract of guaranty by the omission of the holder to give him 
notice, within a reasonable time, of demand on the maker and non-payment 
by him; provided the maker was solvent when the guaranty was made, and 
became insolvent before notice of non-payment was given: And in such 
case, if notice be not given until fourteen months after demand on the 
maker, it is not within a reasonable time. Whiton v. Mears, 563. 

3. In an action against the guarantor of a promissory note, evidence that the 
maker, fourteen months after the making of the guaranty, took advantage of 
the insolvent law, does not warrant the inference or presumption that he 
was insolvent at the time of the guaranty. Ib. : 


| 


GUARDIAN. : 


A bond given by a guardian, on his obtaining a license to sell the real estate 
of his ward, conditioned as required by the Rey. Sts. c. 72, § 10, namely, 
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“to sell the same in the manner prescribed for sales of real estate by execu- 
tors and administrators, and to account for and dispose of the proceeds of 
the sale, in the manner provided by law,” does not render the sureties liable 
for the failure of the guardian, at the expiration of his trust, to pay over 
and deliver the proceeds of such sale, or the securities therefor, to the per- 
son who is legally entitled thereto. Fay v. T'aylor, 529. 


HIGHWAY. 
See Way, 1-3. 


HOUSE OF CORRECTION. 


[he provision in St. 1846, c. 11. §3, that when the keeper of a house ot cor- 
rection, which shall be united in one and the same building or establish- 
ment.with the county jail, shall not be allowed, by the county commission- 
ers, a reasonable sum for his services, and for the support of prisoners under 
his charge, he may petition the court of common pleas, and that said court 
may determine the amount of such allowance, applies as wel] to cases in 
which the jail and house of correction were united in one building before 
the statute took effect, as to those in which they were so united after it took 
effect. Day v. County of Hampden, 379. 

A jail and house of correction were united in one building, several months 
before St. 1846, c. 11, was passed, and were under the charge of the deputy 
jailer, who was appointed by the sheriff: The county commissioners ap- 
pointed a master of the house of correction, and went with him to the house, 
to put him in charge thereof, informed the deputy jailer of such appoint- 
ment, and demanded the keys of the house: The deputy jailer refused to 
give up the keys, without the direction of the sheriff, and afterwards had the 
charge of the building and of the prisoners committed to the house of cor- 
rection, until after the said statute took effect. Held, that he was entitled 
to an allowance for his services as master of the house of correction, and 
for the expenses of the support of those prisoners, and that the court of 
common pleas were authorized to allow the same, after the county commis- 
sioners had refused to make him a reasonable allowance therefor. Jb. 


HUSBAND AND WIFE. 


By an ante-nuptial contract between A. and B., made on the 26th of June 
1845, B., the intended wife, was to hold her property to her sole and sepa- 
rate use, and was to advance to A., the intended husband, certain promis- 
sory notes owned by her, with the proceeds of which A. was to redeem his 
mortgaged farm, convey one half thereof to B., and have the use of said half 
so long as he should be a faithful husband to B.: A. had no legal right to re- 
deem said farm, the right to redeem it having wholly gone from him: A. 
and B. were married on the 15th of July 1845, and A. soon after took said 
notes from B. without her consent, and put them into the hands of his 
‘attorneys, to be collected for him: B. petitioned the court to appoint a 
trustee to hold her separate.property in trust for her, and the court appointed 
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T. as such trustee, at the September term, in 1845, and B., on the 30th of . 1 
September 1845, conveyed to T. all her separate property, in trust, accord- 
ing to the provisions of St. 1845, c. 208,§8: T. brought a bill in equity 

against A. and his attorneys, praying that they might be required, by decree, 

to deliver said notes to him, and might be restrained from prosecuting 

actions against the makers of the notes, and from receiving any money 

due thereon. Held, that T. was entitled to a decree against A., declaring 

'T.’s title to the notes and the proceeds thereof, and also to a decree against 

A.’s attorneys, requiring them to account for and deliver over to T. the 

notes or the proceeds thereof, on payment of their legal costs and expenses 

for services and disbursements. T'inker v. Beach, 349. 


IMPROVEMENT OF MEADOWS, &c. 
See Meapows, &c. 


INDENTURE. 
See Action, 3. Lease, 5. 


INDICTMENT. 
See Persury SENTENCE, 2.3. Sprrirous Liquor, 2. War, 2 


INFANT. 
See Equity, 3. 


INSOLVENT DEBTORS, 


. The St. of 1838, c. 163, § 19, does not authorize proceedings in insolvency 
against a debtor who does not dissolve an attachment of his goods or estate, 
made on mesne process, unless it distinctly appears, by the return of such 
process, that an attachment has been made of the debtor’s specific goods, or 
of his real estate described, or of both. Dennis v. Sayles, 233. 

2. On a writ against C. and A., the officer’s return was, “I have attached all 
the right, title and interest the within named C. and A. have in and to any 
real estate in the towns of W. and A., and in the county of B:” This at- 
tachment was not dissolved, and a creditor of A. petitioned for proceedings 
in insolvency against A. Held, that this was not such an attachment of A.’s 
estate as authorized proceedings against him, under Sé. 1838, c. 163, 
§ 19. 1b. 

3. A judgment, on which an execution has issued, and been returned satisfied 

by a levy on real estate, when such estate was not the property of the 

judgment debtor, is not such a demand as will authorize proceedings in 
insolvency against such debtor, on the judgment creditor’s petition, until 

the levy has been set aside, on scire facias, pursuant to the Rev. Sts. e. 73. 

§ 21. Ib. 


least 


See Bank, 2. 3. 


INSOLVENT ESTATES. 
See Executor, &c. 1. 
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INSURANCE. 


1. The stowing on deck of all the water on board a vessel, contrary to the 
requisition of the United States St. 1790, c. 56, § 9, does not, of itself, render 
the vessel unseaworthy, nor shift upon the assured the burden of proving 
her seaworthy. Deshon v. Merchants Ins. Co. 199. 

2. There is no other rule of damages, in an action on a policy of :rsurance 
against fire, where the insured building is totally destroyed, except that of 
ar: indemnity to the assured for his actual loss ; and in estimating that loss, 
there is no settled rule of deduction fronrthe estimated cost of a new build- 
ing, for the difference between the value of the new and the old one, 
analogous to the deduction of new for old in adjusting losses on marine 
policies; but the jury are to decide what sum will be an indemnity to the 
assured. Brinley v. National Ins. Co. 195. 

3. On the trial of an action upon a policy of insurance against fire, where the 
insured building had been totally destroyed, and a new one had been erect- 
ed by the assured, the jury were instructed that no deduction was to be 
made from the expense of rebuilding, although the new building might be 
more durable than the old one would have been, and for some purposes 
more valuable. Held, that this instruction was erroneous. Ib. 

4 A manufacturing corporation caused insurance against loss by fire to be 
effected by an insurance company, subject to a rule or by-law of the com- 
pany, which provided that the alienation, in any way, of any property in- 
sured by them, should ipso facto make void the policy, unless notice of the 
alienation should be given to their secretary, and an assignment made ‘of 
the policy to the new owner of the property, within sixty days after the 
alienation: The corporation afterwards conveyed the insured property 
to A. in trust for the benefit of their creditors, part of whom were preferred, 
but did not assign the policy to A.: ‘The insured property was afterwards 
sold by order of a court of equity, for whom it might concern, and A. gave 
a quitclaim deed thereof to B., but the deed was not executed by the cor- 
poration, nor was the policy then assigned to B.: The insured property was 
afterwards destroyed by fire, and the corporation assigned the policy to B., 
who gave notice thereof to the secretary of the insurance company, within 
sixty days from the execution of A.’s said deed to him: T'wo actions were 
brought on the policy; one in the name of the corporation, and another in 
the name of B. Held, that the conveyance to A., by the corporation, was 

- an alienation of the insured property, within the meaning of the policy, and 
that the corporation could not avoid that conveyance, and fall back upon 
their original title, by averring that the conveyance was void against their 
creditors, by force of the insolvent laws of 1836 and 1838; that A.’s deed 
to B. conveyed the whole estate in the insured premises, and that the cor- 
poration thenceforth had nothing at risk in said premises, at the time of the 
loss. Held also, that the provision in the rule or by-law of the insurance 
company, as to assignment of policies, related only to assignments before a 
loss, and that an assignment after a loss would not enable the assignee to 
maintain an action on a policy,in his own name. Held further, that nei- 
ther of the actions could be maintained. Dadmun Manuf. Co. & others v. 
Worcester Mutual Fire Ins. Co. 429. 
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1. 


INTEREST : 


Although it is a legal usage of merchants to cast interest on the items of 
their mutual accounts, and strike a balance at the end of the year, and make 
that balance the first item of principal forthe ensuing year, yet neither the 
usage nor the law allows this to be done, except under a specific agree- 
ment, after the mutual dealings of the parties have ceased. Von Hemert v. 
Porter, 210. 

Interest is to be computed at the rate established by the law of the place 
where the debt of which it is an incident is contracted and is to be paid. 1. 
Money lent, without any stipulation for interest, does not necessarily draw 
interest, until refusal or neglect of payment, after demand made, or seme 
other default of the borrower. Hubbard vy. Charlestown Branch Rail Road, 
124. 

Interest is recoverable on money wrongfully obtained, but is not neces- 
sarily recoverable on money obtained from a bank by an over-draft, because 
an over-draft is not necessarily wrongful. Jb. 

In a suit to recover back money obtained from a bank by an over-draft, 
without any agreement to pay interest thereon, if the plaintiffs claim inter 
est, the defendant may give evidence of facts tending to show that he did 
not procure the money wrongfully, nor detain it unjustifiably. Jb 


JAIL AND JAILER. 


See House or CoRRECTION. 


JUDGE OF PROBATE. 


A bequest of money to trustees, to be devoted to the use and benefit of indi- 


— 


gent persons in certain towns, does not make a judge of probate, who is an 
inhabitant of one of those towns, interested in the probate of the will 
which contains the bequest, so as to authorize him to transfer the case, 
under the Rey. Sts. c. 83, § 15, to the probate court of another county. In- 
habitants of Northampton v. Smith, 390. 


See Execuror, &c. 2. . 


JUDGMENT. 


. D. conveyed land to L. by deed dated March 27th 1844, and recorded 


July 29th 1845: After the date of this deed, and before it was recorded, 
B. sued out a writ of entry against D. and E., D. being out of the Common- 
wealth, to recover possession of the land, and the officer served the writ by 
Jeaving a summons for E. at his last and usual place of abode, and also a 
summons for D. at the same place, and stated in his return, that E. was the 
tenant or agent of D.; and judgment for possession was rendered, on the 
default of D. and E., without any further notice being given,to D., as re- 
quired by the Rev. Sts. c. 90, § 48. Held, in a writ of entry brought by L. 
against B., to recover possession of the land, that the said judgment was 
contrary to law and erroneous; but that there was no such privity of estate 
between L. and D. and E. as would authorize L, to maintain a writ of error 
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ta reverse the judgment, and therefore that he might avoid it by plea and 
proof. Leonard v. Bryant, 370. 2 Cush. 82. 
2. Arrest of. See Verpicr. 


See AssumpsitT, 1. Executor, &c.2. Insotvent Desrors, 3. 
Morreaee, 5. 6. SENTENCE. 


JURISDICTION. 


See Easement. Eguirty, 1. 2. Jupce or Pronate. Porice Court ar 
LowELL. 


LARCENY. 
See Evipencs, 1. Sentence, 2. 3. 


LANDLORD AND TENANT. 
See Forcipite Entry, &c. Lease. 


LEASE. 


1. A demise of the basement rooms of a building of several stories in height, 
without any stipulation, by lessor or lessee, for rebuilding in case of fire or 
other casualty, gives the lessee no interest in the land, though he pays all 
the rent in advance; and if the whole building is destroyed by fire, his 
interest in the rooms is terminated. Stockwell v. Hunter, 448. 

2. A lease for five years contained this clause: “ Provided always, and these 
presents are upon this condition, that if the lessee, or his representatives, 
shall neglect or fail to perform and observe any or either covenant, which 
on his or their part is to be performed, then the lessor lawfully may imme- 
diately, or at any time thereafter, and whilst such neglect or default con- 
tinues, and without further demand or notice, enter into and upon the said 
premises, repossess the same as of his former estate, and expel the lessee :” 
The lessee failed to pay rent according to his covenant, and the lessor en- 
tered for condition broken. Held, that this clause in the lease was a con- 
dition, and not a conditional limitation; that the lessee’s estate was not 
determined by his failure to pay rent, but by the lessor’s entry, if that entry 
was legally made. Fifty Associates v. Howland, 99. 

3. The court has authority, by the common law, to stay proceedings in a writ 
of entry brought to enforce a forfeiture designed to secure the payment of 
rent, and incurred by accident or mistake, upon the tenant’s bringing the 
amount of thé rent, interest and costs into court, for the demandant. 
Atkins v. Chilson, 112. 

4, A lessee incurred the forfeiture of his term by tendering a quarter’s rent, 
through mistake, a day or two before it was due, and omitting to pay it on 
the quarter day: The lessor had refused to receive the rent for several 
previous quarters, and had an action pending against the lessee, to recover 
the demised premises on the ground of another alleged cause of forfeit- 
ure: After failing in that action, the lessor brought a writ of entry against 
the lessee, to recover the premises on the ground of the forfeiture by 
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non-payment of the aforesaid quarter’s rent. Held, that the proceedings in 
this last action should be stayed, on the lessee’s paying to the lessor, or 
bringing into court for his acceptance, the full amount of the rent in arrear, 
with interest thereon and costs. Jb. 
5. S., tenant of land for the life of P., leased and demised it, by indenture, 
to W., the remainderman, “to have and to hold, during the life of P.; re- 
serving, however, to said S., for himself or any one under him, the right to 
erect any buildings he may choose, on the premises, without molestation ; 
the said W. yielding and paying therefor the annual rent of fifteen dollars. 
Said W. is also to keep the fences in repair, and to pay al] taxes that may 
be assessed thereon: It is understood, however, that in case said 8. should 
use any part of the land for buildings and their appendages, a proportionate 
amount shall be deducted from the rent which said W. is to pay, in pro- 
portion to the quantity of land so taken:” While W. was in possession 
under this demise, S. entered upon tbe Jand, laid out a street over it, erected 
buildings on both sides of the street, and resumed possession of the whole 
of the land, by himself and his tenants. Held, on a writ of entry brought 
by W. against S., that the legal estate in fee was in W., and that he was 
entitled to recover, notwithstanding the words of reservation in the lease; . 
as those words could not be so construed as to render them repugnant to ] 
the habendum, and thereby defeat the grant of P.’s life estate to W. 
Pynchon v. Stearns, 312. | 
LIBEL. 


1. An action for a libel cannot be maintained against the publisher of a 
newspaper, if he has no knowledge, at the time of publication, that the 
article complained of is libellous. Hence, if he publish an article, which 
he believes to be a fictitious narrative, or mere fancy sketch, and does not 
know that it is applicable to any one, he cannot be held responsible, although 
it was intended, by the writer, to be libellous, and to apply to the party 
who brings the action. In such case, the writer only is answerable to the 
party libelled. Smith v. Ashley, 367. : 

2. A declaration alleged that the plaintiff was editor of. a newspaper, called 
the Massachusetts Cataract, and that the defendant published a false and 
malicious libel of and concerning the plaintiff and his violations of the 
seventh commandment of Scripture, as follows: “To the editor of the 
Massachusetts Cataract. Can you” (meaning the plaintiff) “break every 
commandment in the decalogue, and still go unwhipped of justice? Can 
you” (meaning the plaintiff) “be guilty of breaking the seventh command- 
ment, and cover that noisy and licentious affair? Can you” (meaning the 
plaintiff) “recollect the tenth commandment, which says, thou shalt not 
covet thy neighbor’s wife? If you” (meaning the plaintiff) “recollect this 
commandment, can you” (meaning the plaintiff) “ put your hand upon your 
heart, and say you” (meaning the plaintiff) “have a clear conscience on 
this subject? Is not conscience a little unquiet? Does it not say, hush, 
be still? It won’t do to reveal the things of the prison house; those things 
said and done in secret places;” meaning thereby, that the plaintiff had 
committed the crime of adultery, and that his conscience accused him of 


INDEX. 609 


this crime. Held, after verdict for the plaintiff, that the declaration was 
sufficient, although it did not contain a direct averment that the defendant 
charged the plaintiff with the crime of adultery, nor any colloquium to ex- 
plain the words. Goodrich v. Davis, 473. 

3. On the trial of an action for a libel in a publication addressed “to the edi- 
tor of the Massachusetts Cataract,” witnesses were permitted to testify that 
they understood the publication to apply to the plaintiff. Held, that this 
testimony was competent, so far as it tended to prove that the plaintiff was 
such editor, and that, for any other purpose, it was immaterial; and there- 
fore that its admission was not a cause for granting the defendant a new 
trial. Ib. 

4. When a declaration, in an action for a libel, sets forth only a part of the 
publication which is alleged to be libellous, and the whole publication is 
read to the jury, without objection from the defendant, the jury may con- 
sider the whole, for the purpose of forming an opinion as to the meaning of 
the part set forth in the declaration. Jb. 

5. The proprietor and publisher of a newspaper, being sued for a libel pub- 
lished-in his paper, filed a specification of defence, stating that he should 
prove that the publication complained of was inserted in his paper, during 
his absence, without his consent or knowledge, by accident, and without 
the knowledge or agency of any person in his employment: On the trial, 
it appeared that the defendant had employed F. to print the newspaper; 
that F. employed several workmen under him; and that S., one of F.’s 
workmen, set up the libellous article in the absence of the defendant and 
of the editor of the paper: The defendant proposed to ask a witness, “if, 
at or about the time S. printed the article or set it up, he” (the witness) 
“heard him express il] will towards the plaintiff; and, if so, what he said.” 
Held, that the question could not be put. Goodrich v. Stone, 486. 

6. In the trial of an action against the proprietor of a newspaper, for a libel 
published therein by his agent, in his absence, and without his knowledge 
or consent, the plaintiff may give in evidence an article published in a sub- 
sequent number of the same newspaper, with the defendant’s knowledge 
and consent, justifying the publication of the article complained of as 
libellous, though such article was not published until after the action was 
commenced, Jb. 


LICENSE. 


See Equity, 4. Fraups, STarurte or. 


LIMITATIONS, STATUTE OF. 


1. The exception, in the statute of limitations, (Rev. Sts. c. 120, § 6,) of per 
sons “absent from the United States,” extends to foreigners who never were 
within the United States. Von Hemert v. Porter, 210. 

2. The provision in Rev. Sts. c. 120, § 7, that all personal actions on any con- 
tract, not limited by the preceding sections in that chapter, nor by any other 
Jaw of the Commonwealth, shall be brought within twenty years after the 
accruing of the cause of action, applies to actions on contracts between a 
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foreigner and one of our own citizens, made in a foreign country, and to be 
performed there, unless the foreigner, by coming into the Commonwealth 
within twenty years, brings himself within the provisions of § 6 of the 
same chapter. Jb. 

3. A promise in writing, signed by the party chargeable thereby, according to 
the provision of Rev. Sts. c. 120, § 13, prevents the barring of actions that 
are limited to twenty years by § 7, as well as actions of assumpsit, or upon 
the case, that are limited to six years by §1; and therefore such promise, 
made by a debtor domiciled here, to _pay a debt contracted and to be paid 
in a foreign country, to a foreign creditor, who never was within the 
United States, enables the creditor to maintain an action against the debtor, 
if brought within twenty years after the promise. Jb. 

4, When a surety on a promissory note pays the holder before it is payable 
by its terms, a cause of action against his principal, for indemnity, accrues 


at the time when the note becomes payable, and not before; and the statute » 


of limitations begins to run from that time. Twllotson v. Rose, 299. 

5. An action brought by one who is appointed, in this State, administrator of 
the estate of an inhabitant of another State, within twenty years from the 
death of such inhabitant, is not barred by the statute of limitations, if it is 
commenced within two years after the first appointment of such adminis- 
trator. Gallup v. Gallup, 445. 


MAINE, STATE OF. 
See Action, 4. 


MARRIED WOMAN. 
See Husspanp anp WIFE. 


MEADOWS AND LOW LANDS. | 


Under the Rev. Sts. c. 115, commissioners, who are appointed to effect im- 
provements in meadows or low lands, have no authority to assess damages 
in favor of any one, who is not a party to the proceedings instituted for 
such improvements, besides those who are mentioned in § 14 of that chap- 
ter: Hence, when the owners of certain meadows petition the court of 
common pleas for proceedings to improve the same, and commissioners are 
appointed, who cause a drain to be made, whereby water is thrown upon 
the adjoining meadows of other owners, to their injury, those owners have 
no remedy, under the provisions of that chapter, for the injury so sustained, 
Day v. Hulburt, 321. 


MERGER. 
See Senrence, 3. Wastes, 1. 


MILL AND MILL DAM. 
1. Upon a complaint filed by a land owner, pursuant to the Rev. Sts. c. 116, 
§ 4, to recover compensation for injury done to his land, by its being over 
flowed o; atherwise injured by a mill dam, he cannot recover dainages 
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arising from offensive smells, proceeding from the flowed land, when 
the water is drawn off, whereby his contiguous land is rendered less valua- 
ble for building lots. Eames v. New England Worsted Co. 570. 

2. The Rev. Sts. c. 116, afford to a mill owner no warrant or excuse for 
causing or continuing a nuisance on his own land or the land of another. 16. 


See Deep, 2. 3. 


MONEY HAD AND RECEIVED. 
See ASSUMPSIT. 


MONEY LENT. 
See Inrerest, 3. 


MORTGAGE. 


Of Personal Propervy. 


1. T. mortgaged all the goods in his store to R., together with all the gooas 
which he might subsequently purchase for carrying on his trade, to secure 
payment of certain promissory notes: R. afterwards took possession of the 
store, and all the goods therein, as well those which were purchased by T. 
after the mortgage was made, as those which were there when it was made, 
under an agreement between him and T’. that he should sell the goods, pay 
his own notes out of the proceeds, and account to T. for the surplus. Held, 
that this transaction was not fraudulent per se, and that it was for the jury 
to decide whether it was bona fide, or with a fraudulent intent. Held also, 
that although R. and T. did not actually contemplate any thing more than 
to perfect a supposed valid title under the mortgage, yet if they intended 
that R. should hold the goods for the security of his debts, and if the trans- 
action was bona fide, his title to the goods enured by way of pledge, for the 
purpose of effectuating such intention. Rovwley v. Rice, 333. 

2. A mortgagee of personal property may waive his claim under the mort- 
gage, and attach the property to secure his debt, without violating any of 
the mortgagor’s rights. Buck v. Ingersoll, 226. 

3. Goods of a manufacturing company were attached, and A. and B. gave a 
receipt therefor to the attaching officer: The company then conveyed all 
its personal property to A., B., C., D., E. and others, to be held by them, 
as their security and indemnity against all liabilities which they had 
assumed, or might assume and incur, as indorsers, sureties, receiptors, or 
promisors, for said company: The property which was thus conveyed was 
delivered to A. and B., for themselves and the other grantees, with an un- 
derstanding that the company should proceed in its business, and that, as 
the property should be wrought up and changed, and new property acquired, 
the same should go into B.’s possession: ‘he company proceeded, as it 
had done before, and D., E. and others became sureties for some of the 
goods that were purchased for the company, and all the company’s prop 
erty, that was subsequently acquired, went into B.’s possession; A. and B 
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paid the judgment on which the property for which they had given a re- 
ceipt was attached: ‘C. attached the property that was in B.’s possession, 


to secure a sum which he had paid for the company, as their surety, and A. _ 


and B. replevied it. Held, that if the conveyance to A., B., C., D. E. and 
others was valid, yet that A. and B. could not maintain their action of 
replevin, without first making a demand on the attaching officer or creditor, 
and stating an account of the sum due to them pursuant to the Rev. Sts. 
c. 90, §§ 78, 79. 1b. 

4. If a mortgagor of goods, who is intrusted with the possession, intermix 
them, purposely or through want of proper care, with his own goods, so 
that they cannot be distinguished, and consign them for sale to a third per- 
son, who sells them, the mortgagee is entitled to recover of the consignee 
the value of the whole. Willard v. Rice, 493 


See Trespass, 3. 


Of Real Estate. 


5. On a writ of entry to foreclose a mortgage, the conditional judgment 1s 
not confined to the amount that was due on the mortgage at the commence- 
ment of the action, but is to include all that has become due and payable 
at the time of entering the judgment. Stewart v. Clark, 384. 

6. When a writ of entry is brought, under Rey. Sts. c. 107, to foreclose a 
mortgage given to secure the performance of various acts, from time to 
time, other than the payment of money, the court, in order to accomplish 
the purposes of the mortgage, is authorized to enter any decree, from time 
to time, tofies quoties, which may be made in a suit in equity, and to issue 
any process to carry such a decree into effect. Jb. 

7. On the trial of the general issue, in a writ of entry brought against a 
mortgagor, to foreclose a mortgage, he cannot give evidence that the de- 
manded premises are subject to a mortgage previous and paramount to that 
which is held by the demandant, and that the holders of such previous 
mortgage, before the commencement of the demandant’s action, recovered 
judgment for possession to foreclose, and took and still hold possession 
under such judgment. Amidown v. Peck, 467. 


See Deep, 5. Dower. Trespass, 2. 


NEW TRIAL. 


W heu Jurors are instructed to find a verdict for the plaintiff, if the evidence 
in the case proves either of two facts, one of which is not legally prove- 
able by the evidence, and the jury find for the plaintiff, their verdict will 
be set aside, and a new trial granted. Leonard v. Smith, 330. 3 

\ 


NOTICE. 


See Deep, 6. Dower. Fence, 1. Guaranty, 1. 2. Poor Desrors. 
Promissory Nore, 2. 3. 
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NUISANCE. 
See Equity, 4. Miz, &c. 2. 


ORDER. 


In a suit by the payee against the acceptor of an order for the payment of a 
certain sum in goods, evidence is admissible and sufficient for the purpose 
of proving a consideration for the acceptance, that when the order was 
drawn, the drawer owed a debt to the payee, that the order was given in 
payment of that debt, and that it was accepted by the drawee, on request 
made by the drawer at the time when it was drawn; all the parties being 
present at the acceptance. Walker v. Sherman, 170. 


PARENT AND CHILD. 
See Work, &c. lI. 


PAYMENT. 


The rule as to the appropriation of payments to the earliest items of debt. ap- 
plies to running accounts, where the payment must be presumed to have 
been made without other reference than to the discharge of the account, so 
far as the items of payment will go, but does not. apply to cases in which 
the party, who has the right to make an appropriation, actually makes it, 
nor to cases in which, in the absence of such appropriation, the law makes 
it, upon the relation of the parties, to do justice between them. Upham v 
Lefavour, 174. 

A creditor, who has several demands against the same debtor, may apply pay- 
ments to a debt not secured, when not prohibited by other rules of appro- 
priation. Ib. 

See AssumpsiT, 2. CuHecx. Facror, 2. 


PERJURY. 


_ An indictment for perjury, in an answer to a bill of discovery filed in the 
supreme judicial court by A. H. against G. W.,, after alleging the filing of 
the bill and setting forth the interrogatories therein propounded to said 
G. W.., alleged that the said G. W., the defendant in said bill, at, &c., on, 
ézc., “did come, in his proper person, before A. B., the said A. B. being 
then and there a justice of the peace for the county of W. aforesaid, and 
then and there did make, produce and exhibit to the said A. B., so being 
sucn justice as aforesaid, the answer in writing of him the said G. W. to 
the said bill of the said A. H., then pending in the supreme judicial court, 
entitled ‘the answer of G. W., the defendant, to a bill of complaint of 
A. H.;’ and the said G. W. was then sworn in due form of law, and took 
his corporal oath touching and concerning the matters contained in his said 
answer, by and before said A. B.,so being such justice of the peace as 
aforesaid, and then and there having sufficient and competent power and 
authority to administer an oath to the said G. W. in that behalf; and that 
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said G, W., being so sworn as aforesaid, and being then and there lawfully 
required to declare or depose the truth in a proceeding in a course of jus- 
tice, did, upon his oath aforesaid, concerning the matters contained in his 
said answer, before the said A. B., so being such justice as aforesaid, then 
and there swear, make oath, depose and say, that said answer of him said 
G. W. was true, according to his best recollection and belief; and that the 
said G. W., being so sworn as aforesaid, and intending unjustly to aggrieve 
the said A. H., did, in his answer aforesaid, before said A. B., being such 
justice as aforesaid, falsely, knowingly, wilfully and corruptly, by his own 
act and consent, upon his oath aforesaid, among other things, then and_ 
there answer, swear, depose and say, in substance and to the effect follow- 
ing,” (setting forth the matters sworn to by said G, W. in said answer,) “as 
by the said answer of said G, W., still remaining in the supreme judicial 
court aforesaid, among other things will appear:” The indictment then 
alleged the falsity of the answer, and charged the said G. W. with wilful 
and corrupt perjury. Held, that the indictment charged the defendant with 
taking a false oath, when lawfully required to depose the truth in a pro- 
ceeding in a course of justice, and was sufficient to support a conviction. 
Commonwealth v. Warden, 406. 


See EvipEence, 2. 


PLEADING. 


Parties to Actions. 
See Action, 4. Deceit, 1. Promissory Nore, 5. 


Declaration. 
See Lizez, 2. Stanper, 2. Way, 3 


PLEDGE. 


See Morreaer, 1. 


POLICE COURT OF LOWELL. 


The police court of the city of Lowell has not exclusive jurisdiction of com- 
plaints for offences committed within the city, but only a jurisdiction con- 
current with that of any justice of the peace within the county of Mid- 
dlesex. Commonwealth v. Pindar, 539. 


POOR DEBTORS. 


1. The provision in St. 1842, c. 56, § 1, that a person arrested on mesne pro- 
cess or execution, for any debt, might give notice to the officer having him 
in custody, or, if he should be then bailed, to the officer who made the 
arrest, of his desire to take the oath prescribed for poor debtors confined on 
execution, applied to persons committed on execution, and authorized a 
debtor, who was thus committed and had given bond for the liberty of the 
jail limits, to give such notice tothe jailer. City Bank of Provence vy. 
Fullerton, 73. 
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2. While St. 1842, c. 56, was in force, a debtor, who was committed on an 
execution that issued on a judgment recovered by a corporation established 
by the laws of another State, and which had no place of business or officer 
in this State, caused his desire to take the poor debtors’ oath to be made 
known to a justice of the peace, who appointed the jailer’s office and the 
9th of May, at 3 o’clock, P. M., as the place and time for the examination 
of the debtor, and issued a citation, an attested copy of which was deliv- 
ered by the proper officer to the person who was attorney for said corpora- 
tion, in the suit in which said judgment was recovered, on the 8th of May, 
at 11 o’clock, A. M., at his office, which was half a mile from the office of 
the jailer: The corporation did not appear at the time and place appointed ‘ 
but two magistrates then and there administered the oath to the debtor, and 
made the proper certificate thereof, and he never surrendered himself to the 
jailer, to be held in close confinement. Held, in an action on the bond for 
the liberty of the jail limits, that the notice to the corporation was accord- 
ing to law, that the debtor was me discharged, and that the action 
could not be maintained. Ib. 


PRINCIPAL AND AGENT. 


See Birt or Excuance. Empezziement. Promissory Nore, 5. 
Rait Roap Corporation, 3. Sprrrrous Liquor, 1. 


PROCHEIN AMI. 
A prochein ami, as such, is not liable to costs. Crandall v. Slaid, 288, 


PROMISSORY NOTE. 


]. The St. of 1839, c. 121, which provides that “in any action brought upon 
a promissory note payable on demand, by an indorsee against the promisor, 
any matter shall be deemed a legal defence, which would bea legal defence 
to a suit on the same note, if brought by the promisee,” does not apply to 
an action brought by the indorsee of a note given by a firm, payable to 
one of the members thereof, or his order, where the only objection to the 
maintenance of the action is, that the promisee could not have maintained 
an action against the promisors. T'hayer v. Buffum, 398. 

2. The provision in Sf. 1839, c. 121, § 2, that “on any promissory note paya- 
ble on demand, a demand made at or before the expiration of sixty days 
from the date thereof shall be deemed to be made within a reasonable time, 
and shall authorize the holder of such note to give notice of the dishonor 
thereof to the indorser,” does not apply to such note, when it is indorsed 
after sixty days from its date have elapsed ; and it seems, that, in such case, 
a demand on the maker is within a reasonable time, if made not later than 
at the expiration of sixty days from the time of the indorsement of the 
note. Rice v. Wesson, 400. 

3. To charge an indorser of a note payable on demand, the indorsee must 
give him notice of non-payment upon the first demand on the maker, 
although such demand was made at an earlier day than was necessary in 
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order to render the indorser liable on his indorsement, and although the 
indorsee gives the indorser notice of non-payment upon a second demand 
on the maker, which would have been in season to charge the indorser, if 
no previous demand had been made. Ib. 

4. An action on a promissory note made payable on time, with interest, can- 
not be defeated by proof that it was antedated by mistake, and not fraud- 
ulently. Royce v. Barnes, 276. 

d. When the holder of a note, that is made payable to himself or bearer, puts 
it into the hands of an agent for collection, and the maker, when called on 
by the agent for payment, asks for time, and promises to pay it, and at the 
same time states that he has demands against the principal, which ought to 
be applied on the note, he is liable to an action on the note brought by the 
agent in his own name, during the life time of the principal; and such 
action does not abate by the death of the principal. But he is entitled to 
the same right of set-off, in such action, as if the action had been brought 
in the name of the principal. Jb. 

6. When a note is signed by several promisors, though part of them are sure- 
ties for the other, yet if that does not appear on the face of the note, the 
promisee does not discharge the sureties, by giving time to the principal 
debtor, unless he has knowledge, at the time of so doing, that they were 
sureties: And such knowledge is not to be presumed in favor of the 
sureties, but must be proved. Wilson v. Foot, 285. 


RAIL ROAD CORPORATION. ° 


1. When a statute prescribes the terms on which shares in the stock of a rail 
road company may he sold for the payment of assessments, and the share- 
holder be held to pay the balance if the shares are not sold for a sum suf- 
ficient to pay the assessment, those terms are conditions precedent, and, 
unless they are strictly complied with, the sale is illegal, and the share- 
holder not chargeable. Portland, Saco, §c. Rail Road v. Graham, 1. 

2. A statute, incorporating a rail road company, provided that if any subscri- 
ber or stockholder should neglect to pay any assessment on his shares, the 
directors might order the treasurer to sell the shares at public auction, after 
giving a certain notice, to the highest bidder, and that the same should be 
transferred to the purchaser, and that such delinquent subscriber or stock- 
holder should be held accountable to the company for the balance, if his 
shares should sell for less than the assessments due thereon, with the inter- — 
est and costs of sale: G.,a subscriber, neglected to pay assessments, and 
his shares were advertised for sale, by an auctioneer, without any reference, 
in the advertisement, to the order of the treasurer, and were bid off, at pub- 
lic auction, by T., for a sum less than the amount of the assessments: T. 
did not pay for the shares; the sale at auction was abandoned; and the 
shares were sold to others, at private sale, for the sum bid therefor by T.: 
The company afterwards brought an action against G. to recover the bal- 
ance due on the assessments. Held, that the action could not be main- 
tained. Id. 

o ‘f A.,for whom goods are transported by a rail road company, authorizes 
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B. to receive the delivery thereof, and to do all acts incident to the delivery 
and transportation thereof to A., and B., instead of receiving the goods at 
the usual place of delivery, requests the agent of the company to permit the 
car, which contains the goods, to be hauled to a near depot of another rail 
road company, and such agent assents thereto, and assists B. in hauling the 
car to such depot, and B. there requests and obtains leave of that company 
to use its machinery to remove the goods from the car; then the company 
that transported the goods is not answerable for the want of care or skill 
in the persons employed in so removing the goods from the car, nor for the 
want of strength in the machinery used for the removal of them, and cannot 
be charged with any loss that may happen in the course of such delivery 
to A. Lewis v. Western Rail Road, 509. 


See Assumpsit, 6. Witness, 5. 6. 


Ne RATIFICATION 
See AssumpsitT, 3. 


RECITAL. 
See Acrion, 3. 


RENT. 
See Leass, 3. 4. 


REPLEVIN. 
See Morteagee, 3. 


REVIEW. 


1, The provision in the Rey. Sts. c. 99, § 13, that when the sum, recovered 
against a defendant in an original suit, is reduced on a review, he shall 
have judgment for the difference, “ with his costs,” applies as well when the 
original judgment was recovered against him on a default entered through 
mistake of his counsel, as in other cases. Williams v. Hodge, 266. 

2. The court has no authority to withhold costs from the party prevailing in 
a review granted on his petition, unless terms as to costs were imposed on 
him at the time when his petition for a review was granted. Ib. 


ROAD. 
See Way. 


SALE. 


1. It is the duty of the seller of a cargo of corn in bulk, part of which 1s 
damaged, to separate the good from the bad, and offer the good to the 
buyer ; and if he would hold the buyer to take all the good, he must make 
such separation and offer, although the buyer, after receiving a part of the 
corn, positively refuses to receive any more, at any rate. Clark v. Baker: 


186 
52 * 
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2. 


3. 


1. 


2. 


3 


i" 


2 


Upon the sale of goods, if there be no express warranty uf their quality, 
nor any actual fraud, the maxim cavcat.emptor applies; and no warranty of 
quality is implied from payment of a full price. Mixer v. Coburn, 559. 

Of rail road shares, for assessments. See Ram Roap Corporation, 1. 2. 


SENTENCE. 


A sentence to a term of imprisonment, to commence from and after the 
expiration of a former sentence, is legal; and if the former sentence is 
shortened by a pardon, or by reversal on a writ of error, it expires, and 
the subsequent sentence takes effect, as if the former had expired by lapse 
of time. Kite v. Commonwealth, 581. 

When an indictment charges, in one count, a breaking and entering of a 
building, with intent to steal, and, in another count, a stealing in the same 
building, on the same day, and the defendant is found guilty generally, the 
sentence, whether that which is proper for burglary only, or for burglary 
and larceny also, cannot be reversed on error, because the record does not 
show whether one offence only, or two, were proved on the trial; and as 
this must be known by the judge who tried the case, the sentence will be 
presumed to have been according to the law that was applicable to the 
facts proved. Crowley v. Commonwealth, 575. Kite v. Commonwealth, 581. 
A conviction, on an indictment which charges, in a single count, the break- 
ing and entering of a building, with intent to steal, and stealing therein, is 
not such a conviction of larceny as requires or authorizes the court, under 
Rey. Sts. c. 126, § 19, to sentence the convict, as a common and notorious 
thief, on his being convicted, at the same term, of two or more other lar- 
cenies; and if such sentence be awarded, in such case, it is erroneous, and 
will be reversed on a writ of error. In such case, the conviction is held to 
be of burglary only — the larceny being merged; and the sentence must be 
that only which the law prescribes for burglary. Kite v. Commonwealth 
581. 


SET-OFF. 
See Bank, 1. Promissory Nore, 5, 


SLANDER. 


. In anaction for slanderous words that are not actionable in themselves, the 


plaintiff cannot prove that he sustained special damage by means of the 
repetition, by a third person, of the words uttered by the defendant. Ste- 
vens v. Hartley, 542. 

When a plaintiff, in an action for slanderous words, sets forth, in one count, 
the words which he alleges were spoken by the defendant, charging the 
plaintiff with a certain offence, and adds a count which only alleges that 
the defendant charged him with the same offence, and files a bill of the 
particulars of his cause of action on the second count, in which he gives 
notice that he shall rely, in support of that count, on the words set forth in 
the first count, he cannot give evidence of any other words spoken by the 
defendant, besides those which are thus set forth. Id. 


' 
. 


a re and 
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3. D., who had worked for F. in making pill boxes by a machine owned and 
kept secret by F., left F. and set up a machine for making similar boxes on 
his own account: F., when speaking of D.’s said machine, said, “ D. stole 
my patterns to get up his castings by.” Held, that it was for the jury, and 
not for the court, to decide whether F’. intended, by these words, to charge 
D. with the crime of larceny. Dunnell v. Fiske, 551. 


SPECIFICATION, 
See Appear, 2. Sianper, 2 


SPIRITOUS LIQUOR. 


.. When a person is indicted on the Rev. Sts. c. 47, §§ 1, 2, for presuming to 
be a common seller of spiritous liquor, and also for selling spiritous liquor 
in a single instance, to be used in or about his house or other buildings, 
without being first duly licensed as an innholder or common victualler, and 
is proved to have done the acts charged in the indictment, he is liable to the 
penalties imposed by those sections, although he was not the owner nor 
lessee of the building in which the sales were effected, and was merely a 
hired agent or bar-tender, without any interest in the profit of the sales, 
and acted in the presence and under the control of his employer; unlesy 
his employer was duly licensed as an innholder or common victualler, 
Commonwealth v. Hadley, 66. 

2, On the trial of an indictment which alleges that the defendant presumed 
to be, and was, a common seller of wine, brandy, &c. on a specified day, 
and on divers subsequent days, no evidence is admissible of his presuming 
to be such seller on any day prior to that which is specified. Comman- 
wealth v. Briggs, 573. 


STATUTES CITED, EXPOUNDED, &c. 


STATUTES OF THE UNITED STaTEs, 


1790, c. 56. Vessels, 209. 
1797, c. 74. Priority of Payment, 150, 155. 


STATUTES OF MaIneE. 


1824, c. 262. 
1830, c. 477. | ware of State Prison, 222. 
Rev. Sts. c. 177. 


STATUTES OF THE COMMONWEALTH. 


1782, c. 11. Appeal 438 1785, c. 52. Fence 500 
1783, c. 37. Frauds and Per- — ec 75. Highway 524 

juries 257 1798, c. 73. Beaches 56 
— c. 42, Appeal 438 1803, c. 154. Appeal 438 


1784, c. 28. Costs 290  1811.c. 33. Appeal 438 
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1813. c. 47. State Prison 139 1841, c. 8&8. Charles River 
1820, c. 79. Appeal 439 Bridge 135 
1823, c. 138. Assessors 345  =1842, c. 56. Poor Debtors 77 
— c. 144. Executor, &c. 239 1843, c. 97. Removal of Exec- 
1838, c. 163. Insolvent Debt- utor 108 
ors 236 1844, c. 152. Fire Districts 375 
1839, c. 131. Promissory Note 1845, c. 117. Chelsea Beach 53 
399, 402 c. 208. Married Women 354 
1840, c. 87. Affidavit 293 1846, c. 11. House of Correc- 
cee Easement 284 tion 382 
Revisep STATUTES. 
ce 7, §10. Taxes 375 c. 87. Police Courts 541 
— §44. Assessors 345 c. 90, §§ 28, 78. Attachment 
c. 9. Bank Tax 135 231, 246 
c. 19. Fence 500 —- §§ 47, 48. Service of . 
c. 24. Highway 524 Writ 372 
c. 30. Weighing Vessels 61 c. 92. Service of Writ 372 
c. 35. Usury 527 94. Depositions - 78 
c. 36. Bank Tax 135 96, § 5. Set-off 136 
c. 47. Spiritous Liquor 66 § 25. Auditor 298 
c. 50. Gaming 80  c. 98. Poor Debtors 77 
c. 51. Travellers 404 c. 99, Review 267 
c. 59. Notice of Deed 247 ~—c. 104. Forcible Entry, &c. 101 
c. 61. Bastard 294 cc. 107. Mortgage 388, 460 
c. 63. Removal of Executor 108 c. 115. Meadows, &c. 324 
c. 66. Executor, &c. 240 c. 116. Mills, &c. 570 
c. 70. Appeal 393  c. 120. Limitations 215, 447 
c. 72. Guardian’s Bond 533 sc. 121. Costs 290 
c. 73. Alias Execution 237. sc. 126, § 19. Sentence 575, 581 
c. 74, Frauds, &c. 251, 411 —- § 29. Embezzlement 64 
c. 79. Guardian’s Bond 533 c. 139. Sentence 576 
ce. 83, § 15. Judge of Probate 393 c. 142. Gaming 81 
§ 34. Appeal 393 c. 143. House of Correction 383 
s. 85, § 13. Appeal 438 c..144. Warden of State Prison 137 
—— § 24. Justice of Peace 540 
SURETY. 


See Guarpian. Limitations, &c. 4. Promissory Nore, 6. 


TAXES. 


See Assessors. Bank, 1. Covenant. Fire Disrrics, 


TRAVELLER. . 
See Way, 1-3. 
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TRESPASS. 


1. If a dwelling-house be so constructed as to be capable of being used as a 
double house, or a distinct residence for two families, each family having an 
outer door, and if the house be thus used by the families of A. and B., then 
an officer who has an execution against B., and enters A.’s outer door, with 
A.’s consent, has no authority to break open the door of B.’s room, which 
adjoins a room of A., for the purpose of arresting B. on the execution; but 
if the door of B.’s room be of common use and passage for the families of A. 
and B., at the pleasure of both, either to go out of the house through A.’s 
outer door, or as a passage-way to the interior of the house, then such door 
is not priyileged as an outer door, and the officer inay lawfully enter it 
forcibly, for the purpose of arresting B. Stedman v. Crane, 295. 

2. A mortgagee of a house entered into it, with an officer, by opening the outer 
door thereof in the absence of the mortgagor and his family, before the 
condition of the mortgage was broken, and without giving notice to the 
mortgagor to quit, and the officer, by the mortgagee’s direction, attached 
the mortgagor’s goods in the house: The mortgagor brought an action of 
trespass against the mortgagee and the officer for breaking and entering 
the house and carrying away the goods. Held, that the action could not be 
maintained. Lackey v. Holbrook, 458. 

3. A mortgagee or pawnee of goods in a store, who has taken possession of 
the store and goods, with the consent of the mortgagor or pawnor, cannot 

* maintain an action of trespass against an officer for entering the store for the 
purpose of attaching the goods at the suit of a creditor-of the mortgagor or 
pawnor, unless the officer keeps possession of the store for an unreasonable 
length of time, so as to make himself a trespasser ab initio., Rowley v. 
Rice, 337. 

4. In an action of trespass for breaking and entering the plaintiff’s close, the 
defence was, that the defendant had a right of way across the close; and 
he gave evidence tending to show that there had been a road across the 
close, to which the public had acquired a right by prescription, and that a 
way, leading from said road to the defendant’s land, had been used by him 
and his predecessors, over the plaintiff’s close, for more than twenty years, 
in passing to and from his land, and that no public road led to his land: 
To rebut any presumption, arising from this evidence, that the defendant 
had the right of way claimed by him, the plaintiff took the ground that his 
own close was part of a Jarge extent of woodland, no part of which was 
fenced, and that whatever use had been made of the aforesaid road and 
way was for the purpose of drawing timber, coal and wood, and merely by 
permission of the owners of the lands; that it was the custom of the peo- 
ple in the vicinity to cross the lands thus situated, for such purposes ; and 
that such use was not intended as an adverse one, and was not claimed as 
such by any one who availed himself thereof. Held, that the plaintitf, for 
the purpose of showing that the defendant’s use of the way across the plain- 
tiff’s land was not adverse, might give evidence that there were other ways, 
leading from the defendant’s close, across lands of third persons, to public 
roads, without showing that the defendant or his predecessors used, or had 
a right to use, those ways. Hewins v Smith, 241. 
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D. 


h. 


- 


When the defendant, in an action of trespass quare clausum fregil, justi..e3 
under an alleged right of way across the plaintiff’s close, acquired by more 
than twenty years’ use, the fact that the plaintiff’s grantor conveyed the 
close to him, after the way was used, without excepting any way, and with 


covenants of warranty, and against incumbrances, has some tendency, 


though slight, to show that the defendant’s use of the way was pvermissive, 
and not adverse. Jb. 

The measure of damages, in an action of trespass for taking, carrying 
away and destroying game cocks, is their actual value to the plaintiff, as 


articles of merchandize or sale, whether the market for them is in this State — 


or elsewhere. Coolidge v. Choate, 79. 
See Vernict, 1. 


TRUST. 


A daughter indorsed and delivered to her father, at his request, promissory 


notes owned by her, on his declaring to her that this was necessary in order 
to secure the property for her, and upon no other consideration: The father 
made a will, by which, after several bequests, he gave the residue of his 
property to his executor, and ordered the said notes to be delivered to him 
in trust to invest said property and notes in stock, and to receive and pay 
over the income thereof to his daughter, during her life, and to pay the 
principal, at her decease, to such person as she might by her Jast will direct, 
and in default of such will and direction, to pay the same to her heir or 
heirs at Jaw, to have and to hold the same forever; and by a codicil he 
gave several legacies, to be paid after the decease of his daughter: He 
died insolvent, and the money due on the said notes was claimed for his 
creditors. Held, on a bill in equity brought by the daughter against the 
father’s executor, that the notes were holden by the father in trust for her 
use and benefit; that his creditors had no claim upon them; and that the 
daughter had a right to terminate the trust, if she so elected, and to have 
the trust property restored to her by the executor. Hunnewell vy. Lane, 163. 


See Deep, 4. Egurry, 2. 


UNITED STATES. 
Priority of payment to. See Bank, 2. 3. 


USAGE. 


in an action for goods sold and delivered, the usages of trade, as to the 
goods in question, are competent evidence. Mirer v. Coburn, 559. 

Evidence is admissible to prove a usage in the port of Boston, that when a 
cargo of corn is sold in bulk, lying in the vessel in which it is imported, 
and the sale is made under a warranty, the purchaser receives and retains 
so much of the corn as answers the warranty, and rejects the residue, 
which, upon such rejection, becomes the property of the seller. Clark v. 
Baker, 186. 


See InrereEsT, 1. 
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USURY. 


2 A bank at Albion, in the State of New York, discounted a bill of exchange, 
deducting a little less than legal interest for the time it had to run, and gave 
the holder, at his request and for his accommodation, a draft payable in its 
own bills, ona bank at Albany, where by law it was required to redeem 
them at a discount not exceeding one half of one per cent. ; and the holder 
received those bills at par: The bank at Albany was the agent of the bank 
at Albion for the redemption of its bills, and paid the holder of the dis- 
counted bill in the bills of the bank at Albion, which then passed current 
at par; and that bank paid to the bank at Albany the amount of said draft 
in full. Held, that these facts did not prove that the bill was discounted on 
a usurious consideration or agreement. Bank of Orleans v. Curtis, 359. 

2. A. gave a note to B., payable on demand, and B., at the expiration of a 
year, computed the interest thereon at nine per cent., and took from A. a 
new note for the principal sum and for the interest so computed: Nine- 
teen months afterwards, B. computed the interest on the second note, at ten 
per cent. per annum, and added compound interest, and A. gave him a new 
note for a sum which included the principal of the second note, and the 
interest thereon, so computed, and also another sum which was justly due 
from him to B. Held, in a suit on this last note, that by the Rev. Sts. ¢. 35, 
§ 2, the plaintiff, on proof of the usurious contract, was entitled to recover 
the amount of the note, with interest thereon, deducting therefrom threefold 
the amount of the interest, compound as well as simple, computed on the 
first two notes, and of the interest which had accrued on the note in suit. 
Upham v. Brimhall, 526. 


VERDICT. 


1. In an action of trespass against three defendants, the jury assessed $7-83 
damages against each defendant, stating the aggregate amount at $23-49: 
The court informed the jury that the law required joint damages, and di- 
rected a verdict to be drawn up, in proper form, for the sum of $23-49, 
against the three defendants, which verdict was affirmed by the jury and 
recorded. Held, that the verdict was legal and proper. iuller v. Cham- 
berlain, 503. 

2. Irregularty in the taking of a verdict is no cause for arresting judg- 
ment. Ib. 


VESSELS. 


See WeicHeER, &c. 


VOTER. 


See ASSESSORS. 


WAIVER. 
See Mortgage, 2. Wis, L 
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WARDEN OF STATE PRISON. 
See Action, 4. Bank, 1. 


WARRANTY. 
See Sate, 2. 


WASTE. 


1. A tenant for years demised to the remainderman, to have and to hold dur- 
ing the term, reserving to the lessor the right to erect buildings on the 
demised premises, without molestation, the lessee yielding and paying a 
yearly rent, and engaging to keep the fences in repair and to pay all taxes; 
“it being understood that in case the lessor should use any part of the land : 
for buildings and their appendages, a proportionate amount shall be de- | 
ducted from the rent which the lessee is to pay.” Held, that the term 
merged in the remainder, and that the lessee could not maintain an action 
of waste against the lessor. Pynchon vy. Stearns, 304. 

2. In this country, no act of a tenant amounts to waste, unless it is or may be 
prejudicial to the inheritance, or to those who are entitled to the reversion 
or remainder, Jb. 

3. A tenant does not commit waste by opening a way over meadow land, for * 
his convenience, and digging drains by the side thereof, and carrying on 
earth for the purpose of making the way passable; or by erecting houses on 
such land, where there were none befure, and digging cellars for them, and 
raising the ground about them; or by carrying quantities of earth upon the 
low and wet parts of such land; if the occasional breaking up of such land 
is a judicious and suitable mode of cultivating it, and if the cost of levelling 
would be small, and if, after deducting such cost, the land over which the 
way was made, and on which the houses were, built, would, in case of their 
removal, be equally (or more) valuable for agricultural purposes, including 
ploughing and laying it down to grass, as if it had not thus been changed 
and built upon. Jd. 
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WAY. 


1. By the Rev. Sts. c. 51, travellers in carriages, who meet in a road, are 
required, under a penalty, seasonably to drive their carriages to the mght 
of the middle of the travelled part of the road; and they cannot avoid the 
penalty by seasonably turning to the right of the wrought part of the road 
though they leave sufficient room for the travellers, whom they meet, te 
pass with convenience and safety, in the use of ordinary care and skill 
Commonwealth v. Allen, 403. 

2. In a complaint against a traveller for not driving his carriage to the right 
of the middle of the travelled part of a road, as required by Rev. Sts. c. 51, 
it is not necessary to set forth a particular description of the road. Jb. 

3. In an action on the Rev. Sts. c. 25, § 22, to recover damages for an injury 
caused by a defect in a highway, it is not necessarv, in order to enable the 
plaintiff to give evidence that he was in the exercise of ordinary care when 
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the injury was received, that his declaration should aver that fact. Such 
evidence is admissible, if the declaration avers that the injury was caused 
by reason of the defect in the highway. May v. Inhabitants of Prince- 
ton, 442. 


. In an action of trespass quare clausum fregit, the defendant set up, as a 


defence, a right of way over the plaintiff’s close, and offered evidence that, 
for more than forty years, a circuitous way had been used by the public 
across said close and the closes of the adjoining owners, with their knowl- 
edge and consent, and that about eight years before the alleged trespass, 
the course of the way through the plaintiff’s close was changed, with the 
knowledge and consent of the plaintiff’s grantor, the plaintiff, the defend- 
ant, and the other owners of the lands through which it passed —the 
termini remaining the same; and that, since that time, there had been the 
same use of the new way that there had formerly been of the old way. 
Held, that this evidence was fully competent to prove a dedication of the 
new way by the plaintiff’s grantor, and that it was assented to by the plain- 
tiff and defendant. JZarned v. Larned, 421. 


See Action, 2. Assumpsit, 3. Trespass, 4. 5. Waste, 3. 


WEIGHER OF VESSELS. 


* 
A weigher of vessels, appointed by the selectmen of a town, has no authority, 


2. 


under the Rev. Sts. c. 31, to exercise his office out of the limits of the 
town; and if he weighs and marks a vessel out of those limits, and gives 
a certificate, the awner or master will not be thereby protected from the 
penalty imposed for neglecting to have his vessel weighed and marked 
according to the provisions of that chapter: But the weigher is not liable. 
in such case, to the penalty imposed for placing marks on a vessel, contrary 
to the provisions of said chapter, or for giving a false certificate. Com 
monwealth vy. Woods, 59. 


WILL. 


_ |. A widow’s waiver of the. provision made for her in her husband’s will, and 
p : 


her claim of dower mm his estate, whereby his intentions are essentially 
frustrated, and the intended proportions of the devises to his heirs are de- 
stroyed, furnish no ground for reversing a decree of the judge of probate 
allowing the will. Sturtevant v. Bowker, 291. 

C., a British subject, executed this instrument, at New York: “Codicil Ist, 
I request my executors and trustees will, after my decease, pay to Mrs. 
M. C. C. one hundred pounds sterling, annually, in quarterly payments, 
during her life, out of my American property:” C. delivered this instru- 
ment to Q., at Boston, and requested him to keep it in his possession until 
C.’s death, or until he should call for it; and it remained in Q.’s hands till 
after C.’s death: After C. made and.delivered this instrument, he made a 
will in England, by which he revoked all former wills and testaments by 
him before made, and devised and bequeathed all his property, in America 
and elsewhere, and appointed an executor, resident in Boston: This will 
VOL. XI. 53 


626 INDEX. 


_ 
. 


od 
. 


was proved and allowed in England, and was filed in the probate court in 
Boston, and letters testamentary were issued to the executor here: M. 
C. C. brought a bill in equity against said executor, to compel him to pay 
to her the £100 sterling, annually, in quarterly payments. Held, that said 
instrument was not a donatio mortis causa, nor an appointment, nor an 
obligation for the payment of money; but that it was a testamentary paper, 
revoked by C.’s last will; and that the bill must be dismissed, Coffin v. 
Olis, 156. 


. W. took a bond for a deed of land, paid the purchase money, entered into 
possession, retained possession during his life, and devised the land to his — 


heirs at law: After his death, his executor, who was one of his heirs, took 
from the obligors in the bond a deed of the land to himself, and held pos- 
session of the land for many years. Held, that W. had such an interegt in 
the land as enabled him to dispose thereof by devise. Held also, that W.’s 
executor could not set up said deed and possession against the other heirs, 
in bar of their petition against him for partition of the land. Brooks vy. 
Whitney, 413. 

A testator, after devising the use of his homestead farm to his wife, during 
her widowhood, made this devise: “To my son J. I give and bequeath one 
half of my homestead farm aforesaid, subject to the incumbrance of the 
aforesaid devise to my wife, to him and his heirs forever. I also give to 
my said son J. the use and improvement of one half of the C. lot, to be 
held by him until the death or intermarriage of my wife, together with the 
one half of all my lands in N.” Held, that J. took only an estate during 
the life or widowhood of his mother, in the lands in N. Jb. 


. A testator, after giving several Jegacies, and bequeathing an annuity of 


$500 to his wife, during her life, added the following residuary clause to 
his will: “ After the payment of my just debts, funeral expenses and money 
legacies, I will and order my executor hereinafter named to vest in stock, 
or keep at interest, all the rest, residue and remainder of my persona} 
estate, to raise a fund out of which the annuity to my said wife is to be 
paid during her natural life ; and after her decease, should she survive me, 
I will and order that all the rest, residue and remainder of my estate, real, 
personal or mixed, shall be divided among my heirs, according to law, ex- 
cepting the share which will by law descend to my daughter E.:” The tes- 
tator’s wife survived him, and received her annuity while she lived. Held, 
that the time of distribution only, and not the right to a distributive share, 
was postponed till after the decease of the wife, and that, upon her de- 
cease, those who were the testator’s heirs at law at the time of his decease, 
or the legal representatives of such of them as died after him and before 
his wife, were entitled to the property disposed of by the residuary clause 
in the will. Childs v. Russell, 15. 

A testator, whose children were minors at the time of his decease, after 
making several bequests, and giving the residue of his property to his wife 
and children, and their heirs forever, equally to be divided among them, 
made these provisions in the third clause of his will: “If either my wife 
or any of my children should die before my decease, unmarried, or without 
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lawful issue, I direct that the property described” in the residuary clause 
“be divided equally among the survivors; and if either child should die 
leaving lawful issue, such issue shall take, by representation, the portion 
that would have belonged to said deceased child, had it continued in life: 
Should either of my children die unmarried, or under age, or without law- 
ful issue, after my decease, then it is my will that the portion of such child 
be divided equally with his or her mother and the surviving brothers and 
sisters, and the legal representatives of any deceased brother or sister: ” 
The fifth clause of the will was as follows: “I do authorize my executors, 
or a majority of them, and those who may administer upon my estate, to 
superintend and manage the estate of said children, both rea] and per- 
sonal, until they shall respectively become of legal and full age, unless, 
however, said children, or any of them, should elect a guardian or guar- 
dians.” Held, that the word “ or,” in the third clause of the will, was to be 
construed “and,” in order to effect the intention of the testator, and that 
-his children, on coming of age, were entitled to the full control and dis- 
position of the parts of the estate bequeathed to them, although they were 
without lawful issue and unmarried. Hunt v. Him, 88. 


WITNESS. 


1, A witness cannot be allowed, for the purpose of strengthening his testt- 
mony, to state, on his examination in chief, that he had previously commu- 
nicated to others the same facts to which he has testified, or other particular 
facts. Deshon v. Merchants Ins. Co. 199. 

2. A conviction of the offence of obtaining goods by false pretences does not 
render the party an incompetent witness; nor can the record of such con- 
viction be given in evidence for the purpose of affecting his credibility. 
Utley v. Merrick, 302. 

3. Evidence that a female witness is a common prostitute is not admissible 
for the purpose of impeaching her credibility. Commonwealth v. Chur- 
chill, 538. 

4, A promissory note, signed by A. as principal and by B. and C. as sureties, 
was made payable to the order of M., and placed in his hands for a special 
purpose, which was not effected: M. afterwards, with the consent of A., 
but without the consent or knowledge of B. and C., indorsed the note to 
an officer, as security for property attached by him as the property of a 
corporation of which M. was the treasurer and agent. Held, in a suit on 
the note, brought by the officer against A., B. and C., that M. was a com- 
petent witness for the defendants. Strong v. Buck, 279, 

5 B. contracted with a rail road corporation to construct a section of the road, 
and afterwards underlet the section to C., D. and E. jointly, and not jointly 
and severally, and then C. underlet it to D. and E., who proceeded in the 
work for a short time, and then stopped: The corporation then assumed 
the work and finished it, and were sued by S. for articles furnished, under 
a contract with C. and D., for the completion of the work, and used by the 
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corporation: S. released B. and C. from all liability for the articles, and 
introduced the testimony of D. in support of the claim. Held, that D. 
was a competent witness. (Stiles v. Western Rail Road, 376. . 


6. In an action upon the case against a rail road corporation, to recover dam- 


ages for the non-delivery of goods intrusted to the defendants for transporta- 
tion, and in an action of trover to recover the value of such goods, a servant 
of the defendants, employed by them to load and unload cars, and deliver 
freight, at the depot where the goods arrived, is a competent witness for 
the defendants, to prove that all the goods were delivered, at such depot, 
to the plaintiff or his agents. Draper v. Worcester & Norwich Rail 
Road, 505. 


7. In a writ of entry to foreclose a mortgage conditioned to perform an 


— 


obligation, entered into by the mortgagor, to pay all the mortgagee’s debts, 
one alleged breach of the condition was, that the obligor had omitted to 
pay a sum due from the mortgagee, by way of contribution to his co-con- 
tractors, in an agreement made by him and them with a third party, before 
the mortgage was given. Held, that these co-contractors were competent 
witnesses for the mortgagee, to prove their claims on him for contribution. 
Stewart v. Clark, 384. 


See AprpEAL, 3. JupGce OF PROBATE. 


WORK AND LABOR. 


. A father whose minor daughter was employed by a manufacturing com 


pany, at a distance of many miles from his residence, forbade them to 
employ her any further, and gave them notice that if they should continue 
to employ her, he should demand $3-50 per week for her time and labor, 
without any deduction on any account whatever, and also directed them not 
to pay or allow her any thing, either goods or money, on account of her 
labor. Held, in an action ofa iaiinkte by the father against the company, 
to recover pay for his daughter’s labor subsequently done for them, that he | 
was entitled to recover only so much as her labor was reasonably worth, 
deducting the pricé of board provided for her by them, without any deduc- 
tion for clothing which they provided for her. Adams v. Woonsocket 
Co. 327. 

A special agreement was made by A. and B., that A. should work for B., 
and that, if he should be dissatisfied and wish to leave the service, he 
would give B. four weeks’ notice, and work for him four weeks after the 
notice, and then receive his pay: After A. had begun to work under this 
agreement, he became sick and unable to work, and left B. without giving 
four weeks’ notice, and remained sick for several weeks.. Held, that this 
agreement as to notice applied to a voluntary leaving of the service by A., 
and not to a leaving by reason of his sickness and inability to continue 
therein ; and that he was entitled to recover a proper compensation for the 
work which he had done. Fuller v. Brown, 440. 
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WRIT. 


1. When an attorney of this court, known as such by the roll, makes an 
affidavit on a writ that is issued by his direction, for the collection of a 
debt, that the matter sought to be recovered actually exceeds the sum 
which is necessary, by St. 1840, c. 87, § 1, to give the court original juris- 
diction, it is not necessary that it should appear by the affidavit itself, but 
the court will infer, that he did the act in behalf of-the plaintifi Wright 
v. Coles, 293. 

2. Service of, on absent defendants. See Jupement, 1. 
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